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In the United States Court of Appeals for the 

District of Columbia 

APRIL TERM, 1934 


No. 6307 


LAWRENCE J. HELLER, INTERVENOR,! 

Appelant, 

vs. j 

GEORGE H. LAMAR, TRUSTEE, ! 

WALTER C. BALDERSTON, TRUSTEE, ! 

Appellees. 

BRIEF FOR APPELLANT. 

— 

To the Honorable Chief Justice and Associate Justices 
of the United States Court of Appeals for the District 
of Columbia: 

This appeal is from a final decree of the Supreme 
Court of the District of Columbia which rejected appel¬ 
lant's bid made at a public auction chancery sale and 
directed a sale of the property to parties litigant. 

QUESTION PRESENTED 

The question presented is whether the court, solely 
for the benefit and convenience of parties litigant , may 
reject the highest bid accepted at a chancery sal^ of 
real estate in the absence of gross inadequacy of price, 
or fraud or misconduct of the purchaser. 
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ASSIGNMENT OF ERRORS (R. 65) 

1. In rejecting and refusing to confirm the sale to 
Lawrence J. Heller of the aforesaid property, made by 
Walter C. Balderston and George H. Lamar, trustees, 
on May 3, 1934, at public auction, pursuant to an order 
of the court, for $15,200. 

2. In overruling the petition of Lawrence J. Heller 
filed May 29, 1934, praying the confirmation of the sale 
to him on May 3, 1934, by Walter C. Balderston and 
George H, Lamar, trustees, at public auction, of the 
aforesaid property, as advertised, made pursuant to an 
order of the court. 

3. In signing and entering the decree herein on June 
13, 1934, authorizing the sale by said trustees to others 
than appellant, of the aforesaid part of Lot 23 in said 
square, improved by premises 1913 Seventh Street and 
638 Florida Avenue, Northwest, and disregarding appel¬ 
lant’s rights therein under the public auction sale thereof 
to him on May 3, 1934. 

4. In entering the decree on June 13, 1934, insofar 
as it was prejudicial to appellant’s rights acquired by him 
at the public auction sale on May 3, 1934, of premises 
1913 Seventh Street and 638 Florida Avenue, North¬ 
west, being all of Lot 23 in Square 440, as advertised, 
except parcels 1 and 2. 

INDEX TO THE RECORD 

For the convenience of Your Honors, the following 
gives chronologically the dates and record pages of the 
essential matters involved in this appeal: 

1929 

September 24. John A. Moore died; survived 

by his widow*, Mary C. Moore, 

| and five children, namely, 




November 


1930 

January 


October 

1932 

March 

April 


John A. Moore, Jr., Sarah j 

Randolph, George E. Moore, I 

William A. Moore and Kate | 

Woodworth !(R. 2) 

6. Bill filed by Kate Woodworth, 

Equity 50473, through her 1 

counsel, George H. Lamar, I 

Esquire, for the removal of j 

her brother, John A. Moore, j 

Jr., as trustee under his j 

father’s Will and for the ad- i 

I 

ministration of the trusts of 
the Will under the jurisdiction 
of the court (R. jl-19) 


i. 


9. 

31. 

25. 


Decree based upon the said 
bill, answers and resignation 
of John A. Moore, Jr., as 
trustee, (1) assuming juris¬ 
diction of the trusts under 
the Will; (2) accepting John 
A. Moore’s Jr., resignation 
and appointing Walter C. 
Balderston and George H. 
Lamar trustees under the 
Will, clothing them with all 
the title, rights and powers 
enjoyed by their predecessor 

Order referring said Equity 
Cause 50473 to special master 

Special master’s first report 
Exceptions to above report 


(R. 19-] 


20 ) 


(R. p9) 

(R. 71-to) 
(R. (5) 
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July 15. Decree overruling in part and 

sustaining in part exceptions 

July 21. Creditors’bill filed by Seventh 
i Street Savings Bank, Equity 

54626, to force sale of Lot 23 
i Square 440 to pay Bank’s 

claim of $7,000 and interest 
against testator John A. 
Moore 

1933 

March 13. Leave to said Bank to amend 

its bill 

! Amended bill filed by Seventh 

! Street Savings Bank, Equity 

54626 

May ill. Order of Reference of Equity 

50473 and 54626 (consoli¬ 
dated) to special master 

October 24. Report of special master 

November 22. Decree, consented to by all the 

parties litigant to both equity 
causes, ordering (1) the un¬ 
qualifiedly consolidation of 
Equity 54626 with Equity 
50473; (2) the sale by Walter 
C. Balderston and George H. 
Lamar, trustees, of Lot 23 
Square 440 without further 
order of sale; (3) the payment 
out of the proceeds of sale of 
widow’s dower, and (4) the 
payment of the claim of 
i Seventh Street Savings Bank, 
etc. 


(R. 76) 

(R. 55-64) 

(R. 64) 

(R. 77-86) 

(R. 86-S7) 
(R. 87) 


(R. 20-22) 
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1934 

February 10. Motion of testator’s widow 

concurred in by her sons John 1 
A. Moore and William A. ! 

Moore and her daughter 
Sarah Randolph, to require i 

the trustees to advertise for sale 
Lot 23 Square 440 in accord¬ 
ance with the decree of No- j 
vember 22, 1933 (R. ^2-23) 

21. Report of George H. Lamar, 
trustee, opposing the above 
motion (it. 88) 

21. Order granting the aforesaid 
motion filed February 10, 

1934(R. 23), notwithstanding 
the opposition of Mr. Lamar. 

April 7. Second report of George H. 

Lamar, trustee, with exhibits (R. 91f 101) 
11. Memorandum of the court in j 
reference to the second report | 
of George H. Lamar, trustee (R. j 101 ) 
18. Motion of testator’s widow, | 
concurred in by her son John 
A. Moore, Jr., and the 
Seventh Street Savings Bank, ! 

to require compliance by ap¬ 
pellees with the order of the 
court of February 21, 1934 (R. 23) 

21. Lot 23 Square 440 advertised 
for sale and copy of advertise¬ 
ment (R. 42-44) 

May 3. Chancery 'public auction sale 

held of Lot 23 Square 440 (R. £5) 
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21. Report of appellee, Walter 
C. Balderston, trustee, recom- 
i mending confirmation of sepa¬ 
rate bids at auction sales (R. 36-40) 
21. Third report of appellee, 

George H. Lamar, trustee, 
opposing confirmation of the 
auction sales (R. 24-35) 

24. Objection by William A. 

Moore to report of Walter 
C. Balderston, trustee (R. 101, 102) 

28. Objection by Kate Wood- 
worth to report of Walter C. 

Balderston, trustee (R. 102-104) 

28. Objection of Sarah Randolph 

report of Walter C. Balder¬ 
ston, trustee (R. 104-107) 

29. Appellant's petition signifying 
his readiness to complete his 

i purchase of parcel 3 and 
i praying the court to confirm 

the same (R. 41-42) 

31. Unverified objection by Kate 
Woodworth to report of 
Walter C. Balderston, trustee (R. 107) 
31. Answer by appellee, George 
H. Lamar, trustee, to appel¬ 
lant's petition for confirma¬ 
tion of his purchase (R. 108-109) 

31. Substituted stipulation filed 
by Kate Woodworth, Wil¬ 
liam A. Moore, Sarah Ran¬ 
dolph and George E. Moore, 
and approved by counsel for 
Mary C. Moore, widow (R. 44-46) 
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June 


13. Final decree ( consented to by 
all the parties litigant to the 
causes , as well as the special 
master) rejecting bids at the 
auction sale of Lot 23 Square 
440 and accepting the pro¬ 
posal of Kate Woodworth, 
Sarah Randolph, William A. 
Moore and George A. Moore, 
Jr. 

13. Appeal from the above decree 
by appellant ' 

14. S50 deposit in lieu of appeal 
bond 

30. Assignment of errors filed 

30. Designation of record filed 


(R, 


4~-55) 

(R. 55) 

(R|. 65) 
(R. 65) 
(R|. 66) 


THE FACTS 

i 

1. John A. Moore died September 24, 1929, j sur¬ 
vived by his widow, Mary C. Moore, and five 4dult 
children, Kate Woodworth, Sarah Randolph, John A. 
Moore, Junior, George E. Moore and William A. Moore 
(R. 2). 

| 

His estate consisted of Lot 23 Square 440, improved 
by three stores known as 1909, 1911 and 1913 Seventh 
Street, Northwest, (R. 8) and other real and personal 
property. 

By his Will he appointed his son John A. M^>ore 
executor and devised to him as trustee the residue of 
his estate, which included said stores, in trust to sell 
the same and distribute the proceeds according to| his 
direction (R. 17-19). j 

On November 6, 1929, said Kate Woodworth filed a 

T 

Bill, Equity 50473, for the removal of her brother as 

411-L—2 1 
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trustee under her father's Will and have the court 
assume jurisdiction over the trusts created by the 
Will (R. 2-17). 

The trustee, John A. Moore, Junior, in the mean¬ 
while having resigned, the court on January 7, 1930, 
after first assuming jurisdiction of the trusts, appointed 
Walter C. Balderston and George H. Lamar, trustees, 
“as successors to the said John A. Moore, Jr., as trustee 
under the last W 7 ill and testament of John A. Moore, 
deceased, dated the 7th day of September, 1922, with 
all of the title, rights and powers which were by said 
last will and testament vested, or to be vested, in said 
John A. Moore, Jr.” The decree provided that “no 
sale of real estate is to be made except upon the ap¬ 
proval of the Court" (R. 19, 20). The Court did not 
attempt to clothe the substituted trustees with any of the 
discretion which the testator himself reposed in his son, 
and of course it could not do so. 

Thereafter, July 21, 1932, the Seventh Street Savings 
Bank filed a Creditor’s Bill, Equity 54626, against the 
widow and children of John A. Moore, and the sub¬ 
stituted trustees under his Will, alleging that the 
testator John A. Moore owed the Bank notes aggre¬ 
gating 312,452.99 with interest; that the settlement 
of his estate had been unduly delayed owning to per¬ 
sonal litigation between his widow and children; that 
it had obtained a judgment against his executor for 
$12,704.98; that after almost three years delay the 
debt was paid in part but $7,000, with interest from 
May 1, 1929, remained unpaid; that it was not a party 
to Equity 50473 which was principally a family dispute 
between the children of John A. Moore, deceased. It 
was also alleged that the testator owned Lot 23 Square 
440 and that the Bank held a preferential lien thereon 
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by virtue of its judgment. One of the prayers was that 
that real estate be sold to pay the balance owipg the 
Bank (R. 55-63). The Bank later filed an amended 
bill (R. 77-86). j 

Thereupon, on November 22, 1933, in the Rank’s 
suit, the court entered a decree, consented to by the 
widow and children of the testator, John A. Moore, the 
substituted trustees under his Will and the Seventh \Street 
Savings Bank, (1) unqualifiedly consolidating Equity 
54626 with Equity 50473; (2) ordering the sale by Bolder- 
ston and Lamar as trustees, of Lot 23 Square J+J+O without 
further order of the court; (3) the commutation 0f the 
widow's dower and the payment thereof and the debt own¬ 
ing the plaintiff Seventh Street Savings Bank (R. 20-22). 

The decree did not specify the manner and terins of 
sale, they being governed by equity rule 68. 

The appellees failed, however, to promptly advertise 
the property for sale, at auction, whereupon the testator’s 
widow on February 10, 1934, filed a motion, concurred 
in by three children, John A. Moore, Junior, Sarah 
Randolph and William A. Moore, to require the sub¬ 
stituted trustees to advertise for sale Lot 23 Squar^ 440 
in accordance with the decree of November 22, 1933, 
in Equity 54626 (R. 23). ! 

Replying to the motion, appellee, George H. Limar, 
Esquire, stated that he was proceeding agreeably to 
the terms of the decree of November 22, 1933, oh the 
theory that under the first decree of January 7, 1930, 
there were vested in the trustees the discretionary ppwers 
which were contained in the will of the testator. Hq also 
stated (R. 90)— 

“That in the opinion of this trustee, to sell said 
Lot 23 at public auction at this time, in all probability, 
would result in a sacrifice to those concerned in the 
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proceeds derivable from such sale, and for the idea 
to gain currency to the effect that the property 
would, mediately or immediately, be so sold, 
would tend to chill the existing market for the 
property, along lines of present efforts to obtain 
proposal or proposals for submission to the Court 
subject to its approval. 

“That, while the efforts thus far have not 
resulted in tangible and unconditional offers being 
made, la hopeful condition has already been devel¬ 
oped and success is not regarded by your trustees as 
being, by any means, hopeless”. 

On February 21, 1934, after appellee Lamar's said 
objection thereto was called to its attention, the court 
after argument granted the motion of the widow and 
children ( two of whom subsequently became purchasers 
under the appealed decree) requiring the appellees to 
advertise Lot 23 Square 440 for sale at auction (R. 23). 

Nevertheless the appellees did not then advertise 
the property for sale as directed by the court, where¬ 
upon the testator’s widow, who was this time joined 
by John A. Moore, Junior, and the Seventh Street 
Savings Bank, filed another motion (on April 18, 1934) 
to require the appellees to advertise and sell Lot 23 
Square 440: at public auction (R. 23, 24). No action 
was taken upon it, however. 

2. Prior to April IS, 1934, to wit, April 7, 1934, 
appellee Lamar filed a second report (R. 91), stating,— 

“That since the presentation in Court of his 
last special separate report—being on the occasion 
of the hearing of motion on behalf of the widow 
to direct the trustees to advertise that part of 
the property of decedent known as Lot 23 in Square 
440, at which time the attorney for the widow 
expressed opposition to the property being sacrificed 
and indicated that such advertisement or sale 
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might best be made in the month of April, 1934, 
and on which occasion there was no opposition to 
such second advertisement of the property on tn^e part 
of any of the parties to the cause except the plaintiff 
and the motion was granted without fyrther 
action tending to relieve the trustees of| their 
powers and duties to exercise appropriate dis¬ 
cretions in the premises . . . 

In his said second report, Mr. Lamar referred to the 
appended proposal by four of the testator’s children, to 
buy the testator’s entire estate for $45,000 (R. 97). 
He also attached a letter, dated April 4, 1934, wj-itten 
by counsel for the testator’s widow, as follows (R. 99)— 

“As you know, I have tried for years to obtain 
a fair settlement of the interest of the widow in 
this estate, all of these efforts having been for naught; 
but whether or not any arrangement could ulti¬ 
mately be entered into under which the children 
of the decedent could acquire the real estatb, or 
any of it, now held by the Trustees under the will, 
it would seem to us that the fair thing to do is to 
follow the mandate of the Court and advertise the 
7th Street property for sale at public auction and 
submit any bid of a prospective purchaser tb the 
Court, together with any private offer of the 
children for the purchase of this real estat^, in 
order that the Court and interested parties in this 
cause might have some definite evidence of| the 
fair market value of this property at this time.” 

Mr. Lamar concluded his second report with the 
statement— 

“In view of the terms of the will, the confirmed 
reports of the Special Master with reference to 
the rights of the widow in the proceeds of sale, at 
least of the Washington properties, the age of the 
widow, the complex status of the interests and 
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obligations of each of the said respective distrib¬ 
utees, it is regarded by this trustee to be of the 
utmost importance that a definite valuation should 
be placed upon the properties, if practicable, 
acceptable to the widow and agreeable to said 
distributees alike, on which valuation such dis¬ 
tributees may be allowed to purchase and take 
title to the properties, . . .” (R. 95-96). 

One of the prayers of Mr. Lamar’s second report 
was (R. 96)— 

‘That, if the proposal is not acceptable as pre¬ 
sented^ or there are difficulties with reference to 
such qualified approval, the parties concerned be 
encouraged to work out some modified plan which 
may be found acceptable to the Court and best 
calculated to enable the ultimate distributees to 
expedite the settlement of the estate and, at the 
same time, safeguard themselves and the widow 
against losses incident to either a public sale or 
an undue prolongation of existing conditions.” 

Upon said second report and the children’s proposal 
being brought to the attention of the court, Mr. Justice 
Bailey, on i April 11, 1934, filed a memorandum, as 
follows (R. 101)— 

“The report of the Trustee filed April 7, 1934, 
appears to be, in effect, a petition for instructions. 
As such notice should be given the parties interested 
so that they can file answers, if they so desire, and 
the matters involved set for hearing.” 

The second report was not thereafter pursued and 
Mr. Justice Bailey’s suggestion was ignored. No appli¬ 
cation was made to stay the imminent public auction 
sale previously demanded by the litigants and ordered 
by the court. (R. 22, 23). No appraisement by ap¬ 
praisers was requested or authorized. 
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i 

3. Thereafter, beginning April 21, 1934, and [for ten 
consecutive business days, the appellees published in 
the Evening Star the advertisement of sale found on 
pages 42-44 of the record. 

The advertisement was of the chancery sale of the 
property. It stated that the property would be | offered 
at 'public auction , subject to the approval of the' court, 
in front of the premises on May 3, 1934. It alsoj stated 
that the three parcels composing the lot woqld be 
offered separately and then as a whole; the trustees 
reserving the right to receive and report to the co\irt the 
highest offer or offers made. It then specified thq terms 
of sale w’hich the purchasers were required to meet and it 
left them no avenue of escape upon the confirmation 
of the sales. The advertisement bore all the earmarks 
of bona fides and appellant; a total stranger to the 
proceedings, so treated it when he bid. 

The terms of sale advertised required the purchasers 
to pay one-third of the purchase money in casji and 
give their promissory notes for the balance payable in 
two equal instalments at one and two years fron^L date 
of sale , bearing six per cent interest per annum, payable 
semi-annually, to be secured by first deed of triist on 
the property sold, or pay all cash at purchaser's option. 
A cash deposit of S250 was required of purchasers on 
each parcel and S500 on the -whole. Terms of thje sale 
were to be complied with within thirty days qf the 
approval of the offer or offers or ratification of s\ile or 
sales by the court; “Otherwise the trustees reservje the 
right to resell each parcel involved in default, ^t the 
risk and cost of the defaulting purchaser after five! days 
advertisement of such resale in some newspaper pub¬ 
lished in Washington, D. C.” (R. 42-44). j 

At the time and place advertised, pursuant t^> the 
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power and authority vested in them by the said decrees, 
the appellees, through their auctioneer, offered the 
property for sale at public auction (R. 26, 36, 41). 

Separately, the highest bids made were: parcel 1, 
87800, parcel 2, S8500, parcel 3, by appellant, 815,200, 
or a total of S31,500. As a whole, the highest bid was 
825,000. Each purchaser put up the required deposit 
to bind the bargain and to show his good faith (R. 26). 

On May 21, 1934, appellee Walter C. Balderston, 
Esquire (who, according to the record, was counsel for 
none of the parties litigant) filed his report stating that 
the bidding was spirited and competitive and he recom¬ 
mended that the highest separate bids be approved 
(R. 36-40). 

On the same day, May 21, 1934, appellee George H. 
Lamar (who, according to the record, theretofore was 
counsel for Kate Woodworth) filed a third separate 
report (R. 24-35). Without questioning the legality or 
regularity of the auction sales which he and his co-trustee 
had conducted, he recommended that appellant’s bid for 
parcel 3 be rejected (R. 29). 

Although the auction sale occurred May 3, 1934, it 
was not until eighteen days later that Mr. Lamar filed 
his final third report opposing its ratification; he and 
his co-trustee in the meanwhile holding the purchasers 
to the terms\ of the auction sale and also their deposits. 
There was no intimation in his final report (R. 24-35) 
that the auction sale was not fairly conducted or that 
the separate bids were grossly inadequate. Indeed 
he could not say that the bids were grossly inadequate 
as Mr. Strasburger, Attorney for William A. Moore, 
considered 832,000 a fair and reasonable price for the 
property on April 5, 1934, when his client was con¬ 
sidering its purchase. 
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The court, in rejecting the bids, did not find that they 
were grossly inadequate or inadequate at all. 

On May 29, 1934, appellant filed a petition signifying 
his readiness to comply with the terms of the public 
auction sale and prayed the court to confirm the sale 
to him of parcel 3 (R. 41). j 

4. On June 13, 1934, all the parties litigant in (fie two 
equity causes consenting thereto, the court entered the 
appealed decree (R. 47-55) rejecting all the bids jit the 
public auction chancery sale and confirmed the proposal 
of Kate Woodworth and her sister and brothers^ pur¬ 
suant to their stipulation dated May 26, 1934; filed 
May 31, 1934 (R. 44-46); it being recited in the decjree— 

“That the price offered by said children of 
decedent for said Lot 23 in Square 440, as originally 

submitted to the court on the.day of jVpril, 

1934, and renewed in their said revised 'offer, 
exceeds the highest offer obtained at public outcry 
for Lot 23 as a whole by 87,000, and also exbeeds 
the sum of the separate offers by 8500, and it 
further appearing to the court that it would tend 
to facilitate the settlement of the trust estatje for 
the whole of the unsold part of the real estate to 
be sold by the trustees at this time and, further, 
that the execution of the terms of the stipulation 
between said children of decedent and the widow, 
in its final form, dated the 26th day of May, J)934, 
is to the interest of both parties to said stipulation 
and would further tend to signify and expedite the 
settlement of the estate of the decedent, ar|d it 
further appearing to the court that the approval 
of said last mentioned offer, as supplemented by 
said stipulation, would be to the best interest of 
the estate of John A. Moore, deceased.” i 
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ARGUMENT 

1. Mr. Chief Justice Marshall in Osborn vs. IT. S. 
Bank, 9 Wheaton, 251, 2S2, defined judicial discretion. 
He said— 

“ Courts are merely instruments of the law, and 
can will nothing. When they are said to exercise 
a discretion, it is a mere legal discretion, a dis¬ 
cretion to be exercised in discerning the course 
prescribed by law; and, when that is discerned, 
it is the duty of the court to follow it. Judicial 
power is never exercised for the purpose of giving 
effect to the will of the judge; always for the pur¬ 
pose of giving effect to the will of the legislature, 
or, in other words, to the will of the law”. 

The law ordains that judicial auction sales shall 
stand unless the inadequacy of price is so gross as to 
shock the conscience, or if, in addition to gross in¬ 
adequacy, the purchaser has been guilty of unfairness, 
or has taken an undue advantage, or if the owner of 
the property, or party interested in it, has been for any 
other reason misled or surprised (Graffam vs. Burgess, 
117 U. S. 180). Hence, may it be said, that the court 
followed the ordained law when, without any legal cause 
therefor whatever, it rejected all the reported bids 
and sold the property to parties litigant under a stipu¬ 
lation between them made twenty-three days after 
the public auction sale took place? 

The law does not, as will be presently pointed out, 
ordain that a court may set aside its own public auction 
sale, fairly made and for an adequate price, to accom¬ 
modate parties litigant. (See Matter of Superintendent 
of Banks, 207 N. Y. 11). 

2. On January 7, 1930, the appellees were substituted 
as trustees under the Will of John A. Moore, deceased, 
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I 

carrying the power to sell his real estate upon approval 
by the court. j 

On November 4, 1933, the court expressly, and without 

further order of sale, directed the sale of the property 
here involved; Equity Rule 68 fixing the manner and 
terms of sale. i 

On February 21, 1934, the court granted a motion 
requiring the appellees to advertise the property fcjr sale. 

On April 21, 1934, the property was advertised And on 
May 3, 1934, it was sold by appellees. 

The judicial discretion of the court, upon the presen¬ 
tation of the appellees’ reports, was limited to tpe in¬ 
quiries (1) whether the separate bids were moife ad¬ 
vantageous than the single bid, or vice vers 
whether the bids were grossly inadequate; (3) w 
the sale was lawfully conducted, and (4) whether there 
was any fraud or misconduct upon the purchasers’ 
part. Certainly it was not properly the exercise of 
judicial discretion to prefer parties litigant to! pur¬ 
chasers at the judicial sale, especially as nearly 4J 'years 
elapsed before the auction sale occurred without the 
former in the meantime composing their differences. 
The auction sale was not a perfunctory act; it involved 
contractual obligations which could not be fritted Away. 

It is therefore deferentially submitted that according 
to the ordained law, the court transcended its authority 
and abused its judicial discretion when, on June 13,1934, 
it entered the appealed decree rejecting the auction 
bids and ordered the property sold to parties litigant 
under the stipulation dated May 26, 1934, and filed 
May 31, 1934 (R. 44-46). ~ 

3. The decrees which the appellees were engaged in 
executing are unequivocable. The first dated January 





7, 1930, vested in them “the title, rights, and powers 
which were by said last will and testament vested, 
or to be vested, in the said John A. Moore, Jr.” (R. 19-20). 
The second, dated November 22, 1933, ordered the 
appellees to sell the real estate here involved under, and 
agreeable to, the terms of the aforesaid decree of January 
7, 1930, and without further order of sale (R. 20-21). 

Pursuant to their authority under the decrees, the 
appellees advertised for ten days that at public auction, 
in front of the premises, on May 3, 1934, they would 
conduct a chancery sale of valuable contiguous business 
real estate, containing three parcels with frontages 
on two streets; that purchasers of each parcel would 
be required to put up deposits of S250, pay one-third 
of the purchase money in cash, and the balance in one 
and two years, to be represented by their notes to be 
secured by first deed of trust on the property sold, or 
pay all cash at their option; that purchasers would have 
thirty days from day of the approval of their offers or 
ratification of the sales to complete their purchases, 
and in the event of default of any purchaser, the property 
for which he bid would be resold at his cost and risk 
(R. 42-44). 

Appellant attended the auction sale, bought one of 
the parcels, put up the required deposit, assumed the 
obligation to pay the purchase money 815,200, and tendered 
himself ready to comply with the terms of sale. His 
rights thereupon became definitely fixed and ordained 
by the law. 

Speaking upon the law of judicial sales, the Supreme 
Court of the United States in Ballentyne vs. Smith, 
205 U. S. 2S5, said— 

“It does not appear that there was any fraudulent 
conduct on the part of the purchaser or any combi- 
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nation to restrain bidding. The sale was duly 
advertised. It was, so far as disclosed, opeja and 
public, and the bid reported was the highest. 
Nothing in time or place or lack of attendance of 
buyers is shown. Many of the considerations, 
therefore, which have influenced courts of equity 
to set aside judicial sales are not to be found fn the 
present case”. 

And in Pew-abic Mining Co. vs. Mason, 145 jU. S. 
349, the Supreme Court also said— 

“It may be stated generally that there is a 
measure of discretion in a court of equity bc^th as 
to the manner and conditions of such a sale, as 
well as to ordering or refusing a resale. The 
chancellor will always make such provisions for 
notice and other conditions as will, in his judgment, 
best protect the rights of all interested, and make 
the sale most profitable to all; and if a sal^ has 
once been made, he will, certainly before confirm¬ 
ation. see that no wrong has been accomplished in 
and by the manner in w’hich it w~as conducted. 
Yet the purpose of the law is that the sale shall be 
final; and to insure reliance upon such sales, and 
induce biddings, it is essential that no sale tye set 
aside for trifling reasons, or on account of matters 
which ought to have been attended to by the com¬ 
plaining party prior thereto. And in this respect 
regard may properly be had to all that has transpired 
before, for the conduct of the parties, theiif acts 
and omissions, may largely interpret their Action 
at the time of the sale”. 

Discussing purchasers’ rights acquired at judicial 
sales, Mr. Justice Lurton in Magann vs. Segi.il, 92 
Fed. 252, 259, said— 

“Upon the weight of American authority, we 
conclude that mere inadequacy of price, unless so 
great as to shock the conscience, will not jjustify 
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the reopening of biddings. This rule seems to 
rest upon the plain necessity that it is to the interest 
of suitors that it shall be understood that some 
stability is to be given to the public sale of property 
by a master in equity, and that the report of sale 
will neither be set aside upon trifling circumstances 
nor because it shall appear that the bidder has 
obtained a fair bargain at a reasonable profit. 
When it once comes to be understood that chancery 
sales will not be set aside upon a mere showing 
of inadequacy of price, and that the highest bidder 
at such sales may reasonably calculate that his 
purchase will be confirmed, unless, in addition to 
mere inadequacy, there shall also appear circum¬ 
stances making it inequitable that he shall have 
the advantage of his bargain, we may hope that 
such sales will be attended by all intending pur¬ 
chasers, and such real competition will be brought 
about as will result in sales at the fair value of the 
property. On the other hand, it is not expedient 
that the court shall loose all control over such 
sales .... A price so inadequate as to shock 
the conscience of mere inadequacy coupled with 
misconduct upon the part of those conducting the 
sale, or fraud, or conduct bordering upon fraud 
upon the part of the purchaser, under the practice 
of both English and American courts has always 
been regarded as furnishing good cause for reopening 
the biddings’’. 


Early its history, this Honorable Court in Dun- 
canson vs. Manson, 3 App. D. C. 260, 274 (affirmed, 
166 U. S. 533, 547), said— 

‘‘It is certainly the policy of the law to maintain 
judicial sales and every reasonable intendment 
should be indulged to uphold them. Otherwise, 
the public would become distrustful, and fair 
prices for property sold under judicial authority 
would seldom be obtained”. 
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Similarly, the Court of Appeals of Virginia in Dunn 
vs. Silk, 155 Va. 504, 516; 71 A. L. R. 667, recently 
said— i 

“When the court undertakes to sell lanjd, it, 
like an individual, is naturally anxious to obtain 
the best possible price, and if there were [never 
to be another sale, the upset bid, however femall, 
might with reason be received, although thisl does 
not necessarily follow because the first bidddr has 
some rights. Passing these for the moment,! it is 
to be remembered that judicial sales must continue 
and so a course of dealing must be mapped out 
which will, in the long run, operate in the interest 
at large of those whose property is forced upon 
the market and which will also be fair to pur¬ 
chasers who sometimes at cost and inconvenience 
make arrangements to buy at public offerings. 
Public bidding should be encouraged and| not 
chilled. Certainly it would not be fostered were 
it known that the successful bidder would take 
nothing but the right to bid again at another 
sale. j 

“One will not trouble himself to buy unless 
assured that his purchase, fairly made, will stand. 
He also is entitled to some consideration for he 
cannot bid and walk away. When property has 
been knocked off to him, he must abide b^ his 
offer 'which may be enforced in proper proceedings. 
His contingent liability, which though not alivays 
controlling, must certainly be considered”. 

i 

| 

See also Matter of Superintendent of Banks, I 207 
N. Y. 11. I 

The law seems to be universal that public auction 
chancery sales will be confirmed in the absence of fraud 
or gross inadequacy of price. It was so declared byi this 
Court in Everett vs. Forst, 50 App. D. C. 215, quoting 
Pewabic Mining Co. vs. Mason, 145 U. S. 349. 





If, as was stated bv Mr. Justice Van Orsdel in Everett 
vs. Forst, supra, it would have been an abuse of dis¬ 
cretion not to confirm the private sale there reported 
of S39,000, surely it was an abuse of discretion not to 
confirm the public sale to appellant here involved. 

4. On February 21, 1934, over four years had elapsed 
since the appellees were empowered to sell the property, 
yet no suggestion came in the meantime from the 
children of John A. Moore that they desired to buy. 
Instead, on that date, three of the children joined the 
testators widow in an application to the court to 
require the appellees to advertise the property for 
sale at public auction (R. 22-23), and , according to 
appellee Lamars second report filed April 7 , 1934 , there 
was at that time no objection, except by his client , Mrs. Wood- 
worth, to the advertisement and sale in April 1934 (R. 91). 

The first intimation of the children's desire to buv 

%/ 

appeared in Mr. Lamar's second report filed April 7, 1934 
(R. 91-101), and attached thereto was their proposal, 
dated April 2, 1934 (R. 97), to buy the testator's entire 
estate for $45,000, of which amount $32,000 was the 
price they offered for Lot 23 Square 440. Mr. Lamar 
also attached to his second report Judge Strasburger’s 
letter of April 5, 1934, stating that the prices the children 
offered were fair and reasonable. 

The testator's widow, however, did not approve the 
children's proposal to buy at private sale but she opposed 
it. She insisted upon a sale at public auction, and 
through her counsel she wrote Mr. Lamar on April 4, 
1934, as follows (R. 99): 

“As vou know, I have tried for vears to obtain 
a fair settlement of the interest of the widow in 
this estate, all of these efforts having been for 
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naught; but whether or not any arrangement could 
ultimately be entered into under which the children 
of the decedent could acquire the real estate, or 
any of it, now held by the Trustees under th^ will, 
it would seem to us that the fair thing to dojis to 
follow the mandate of the Court and advertise 
the 7th Street property for sale at public auction 
and submit any bid of a prospective purchaser to 
the Court, together with any private offer of the 
children for the purchase of this real estate, in 
order that the Court and interested parties iff this 
cause might have some definite evidence of the 
fair market value of this property at this timb.” 

Upon Mr. Lamar's second report and the children's 
proposal (R. 91-101) being brought to the court’s 
attention, Mr. Justice Bailey, on April 11, 1934, ifiled 
a memorandum as follows (R. 101): 

“The report of the Trustees filed April 7, 1934, 
appears to be, in effect, a petition for instructions. 
As such notice should be given the parties interested 
so that they can file answers, if they so debire, 
and the matters involved set for hearing." 

The rights of purchasers acquired at a public auction 
chancery sale had not then intervened; the impending ,sale 
of the property at public auction was then within the 
control of the court and it could have been stayed 
upon application of the parties litigant. 

Instead, Mr. Justice Bailey's suggestion w*as ignored. 
There was no effort made then by the appellees ot by 
the children, who were sui juris and represented! by 
able counsel, to stay the proposed public auction chan¬ 
cery sale which all the parties litigant , except Mrs. Wood- 
worth, had previously demanded (R. 23-24) and \ the 
court had ordered. 
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In suchi circumstances the law announced by Mr. 

Justice Brewer in Pewabic Mining Co. vs. Mason, 145 

U. S. 349, becomes controlling. He said— 

“The question in this case is whether the master’s 
sale shall stand. It may be stated generally that 
there is a measure of discretion in a court of equity, 
both as to the manner and conditions of such a 
sale, 4 s well as to ordering or refusing a resale. 
The chancellor will always make such provisions 
for notice and other conditions as will, in his 
judgment, best protect the rights of all interested, 
and make the sale most profitable to all; and if a 
sale has once been made, he will, certainly before 
confirmation, see that no wrong has been accom¬ 
plished in and by the manner in which it was con- 
ductedk Yet the purpose of the law is that the 
sale shall be final; and to insure reliance upon such 
sales, and induce biddings, it is essential that no 
sale be set aside for trifling reasons, or on account 
of matters which ought to have been attended to 
by the complaining party prior thereto. And in 
this respect, regard may properly be had to all 
that has transpired before, for the conduct of the 
parties, and acts and omissions, may largely 
interpret their action at the time of the sale. In 
order, therefore, to understand fully the merits 
of thes£ present appeals, we must notice the course 
of the litigation and the conduct of the parties 
prior to the sale. 

“In 1883 the Pewabic Mining Company ceased 
to exist. Its property then belonged to the different 
stockholders as tenants in common. They could 
not agree among themselves. The minority ap¬ 
pealed to the courts and there the litigation was 
carried on for years. The minority insisted upon 
a sale, the majority upon the transfer of the property 
to a new corporation. At the end of six years the 
controversy was finally determined by this court; 
and in January, 1890, a decree of the Circuit 
Court directing a sale was affirmed. During these 
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years each party was fully aware of the purpose 
and contention of the other, and therefori had 
ample time to prepare for whatever might be the 
outcome of the litigation. In January, 18^0, as 
stated, the final decision w T as announced. At that 
time each party knew that a sale was to be had, 
and that, if it intended to buy, it must make all 
its arrangements therefor, and in such arrange¬ 
ment must be included a determination of thp full 
amount it was willing to bid for the property. 
It cannot be tolerated that it be in the coiitem- 
plation of either to wait until the property has! been 
struck off to the other and then open the bidding 
and defer the sale by an increased offer”. 

The language of the Court of Appeals of Maryland 
in a recent case also becomes pertinent. In Evans 
Marble Co. vs. Abrams, 131 Md. 204, 206, the Cjourt 
said— I 

‘'Sales will not be set aside for causes that the 
parties in interest might, with a reasonable degree 
of diligence, have obviated”. 

Substantially the same principle was announce^. in 
The American Insurance Co. vs. Oakley, 9 Paige (N. Y. 
Chancery Reports) 259, 260, where the Court saidj— 

“This court does not usually interfere by directing 
a resale, for the benefit of the parties interested in 
the proceeds of the master’s sale of real estate, to 
protect them against the consequences of their bwn 
negligence, where they are adults and perfectly 
competent to protect their own rights on the 
sale”. 

Likewise, in Quigley vs. Breckenridge, 180 Ills. f327, 
631, the Court said— 

“Courts will not refuse to confirm a judicial 
sale, or order a resale, on the motion of an interested 
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party, merely to protect himself against the result 
of his own negligence, where he is under no dis¬ 
ability to protect his own rights at such sale”. 

5. It was successfully contended in the court below 
by the widow and children of the testator that as between 
them and the purchasers at public auction, equity should 
prefer the interest of the former. But such is not the 
law. 

In Morrisse vs. Inglis, 46 N. J. Eq. 306, the Court 
said— 

‘‘The interest of owners in particular cases must 
give way to the maintenance of a practice which, 
in general, is in the highest degree beneficial. 
Because of this uniformity of doctrine and practice, 
the maintenance of which is required by public 
policy, 11 feel constrained to hold that appellant 
ought not to have been deprived of the benefit 
of his purchase because other persons offered ad¬ 
ditional amount for the whole tract”. 

In Shipe vs. Consumers Service Co., 29 Fed. (2d) 
321, 322, it was said— 

“Without discussion of the authorities, it may 
be stated that a court is not at liberty, out of 
caprice or favoritism, to set aside the successful 
bid. Generally speaking, if no good reason appears 
for refusing to confirm the first sale at which the 
property was struck off, such as chilling of bids or 
other misconduct, or gross inadequacy of price, the 
first sale should be approved”. 

The facts and the law of Boston & Maine R. R. vs. 
Langdon, 68 N. H. 467, being analogous and applicable 
to the present case, they are copied verbatim— 

“Motion, by the plaintiffs, for confirmation of 
sale made by a commissioner in proceedings for 
partition of certain real estate, and for judgment 
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on his report. Proceedings for partition | were 
begun by two tenants in common, each oWning 
one-sixth of the realty in question, against the 
five tenants in common of the other four-sixths. 
The estate not being divisible, the court decreed 
a sale and duly appointed a commissioner to sell 
it. Mary A. Langdon, one of the tenants in 1 com¬ 
mon, owning one-sixth, for the purpose of pre¬ 
venting the sale, purchased prior thereto the 
shares owned by the petitioners in the original 
partition proceedings, and requested the corpmis- 
sioner not to proceed with the sale. She attempted 
negotiations wdth the other owners, but failed to 
agree upon the price. Two of these owners 
requested the commissioner to go on with the'sale. 
Mrs. Langdon understood, until otherwise in¬ 
formed by the commissioner, that her purchase 
of the interest of the two petitioners would give 
her control of the proceedings. The commissioner 
informed her that unless she bought the interest 
of all the owners, he would be obliged to gp on 
with the sale. She then made all reasonable 
efforts to see counsel and in some way stop 1 , the 
sale, but failed to see counsel before the salp on 
account of their absence. Understanding the 
Boston & Maine Railroad might bid, she notified 
the station agent before the sale that she objejcted 
to it, to which he replied, ‘The property is advertised 
for sale, and we shall be there.’ She attended the 
sale and bid upon the property, which was Isold 
to the plaintiffs. The proceedings were regblar 
and the price adequate. No fraud or misconduct 
by any person in relation to the sale is proved or 
alleged. Since the sale, Mrs. Langdon has made 
an agreement with all her cotenants to purchase 
their interests at the sum which they will receive 
in case the sale is confirmed, which is more tpan 
was offered them by her before the sale. All the 
owners appeared by counsel at the hearing on the 
motion to confirm the sale, in opposition thereto, 
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and offered, in case the sale was set aside, to fully 
indemnify the plaintiffs for any expense they had 
been to on account thereof. The plaintiffs’ motion 
was granted, and the defendants excepted. 

“Wallace, J. It is not the practice in this state 
for sales in partition proceedings to be confirmed 
by a formal order of the court. Such sales are 
treated as valid if no objection is made to them. 
Yet, where objection is made to the validity of 
the sale, the question of its confirmation or whether 
it should be set aside properly arises. A pur¬ 
chaser at a sale by a commissioner in partition 
proceedings enters into a valid contract with an 
officer of the court, which can be enforced unless 
the court for good cause shown shall set aside the 
sale. In determining whether a sale of this kind 
shall be confirmed or set aside, the court will be 
governed by equitable principles. When the sale 
has been regularly made in accordance with the 
order of sale it will not be set aside unless there 
has been some fraud, accident, or mistake which 
has affected the transaction. (Citations). 

“In this case it appears that the proceedings 
were regular and the price adequate, and no fraud 
or misconduct by any person in relation to the sale 
is proved or alleged. Neither does it appear that 
there was anv accident or mistake connected with 
the matter which would warrant the setting aside 
of the sale. The commissioner, being requested 
by two of the tenants in common to go on with 
the sale, acted properly in denying the defendants’ 
request to delay it and in proceeding with the 
sale. The fact that Mrs. Langdon was unable 
to get pounsel to delay the sale does not affect the 
matter, as it does not appear that counsel could 
have aided her, or that there was any good reason 
why the sale should have been delayed. If she 
was under a misapprehension in thinking that her 
purchase of the original petitioners’ interest in 
the partition proceedings entitled her to control 
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the same, it was not due to the misconduict or 
fraud of any one, and she had abundant opportunity 
to inform herself if she had exercised due diligence. 
The sale cannot be set aside for any of these reasons. 

“But the defendants especially urge, in support 
of their petition against the approval of this| sale, 
that Mrs. Langdon, since the sale and before the 
hearing upon the motion for confirmation, pur¬ 
chased the interests of her cotenants and was I then 
the sole owner of the property. But the sale should 
not be set aside and confirmation refused because 
the parties to the partition proceedings have, feince 
the time of the sale and before the confirmation, 
adjusted their differences in regard to the property. 
It is apparent that when the parties to partition 
proceedings agree among themselves, at any 'time 
before the decree of partition, to discontinue! the 
proceedings, it is their right so to do. And it is 
equally apparent that this would be so in the case 
of a judicial sale up to the time of the purchase 
of the property by a third person. After that,' the 
purchaser has the right to have the sale confirmed, 
and to acquire the property under his contract, 
unless some reason based on equitable principles is 
shown why the sale should be set aside. In a | 2 ase 
like this, when the sale has been regular, the price 
adequate, and no fraud or misconduct shownj on 
the part of the purchaser or any one else, to ajlow 
the cotenants by a simple agreement among them¬ 
selves to set aside the sale would be to give them 
an undue advantage and one which is denied to 
the purchaser. It would enable them to jj)lay 
fast and loose with the transaction, to enfpree 
it or set it aside according as it should appear after 
the sale and upon further consideration of the 
matter, or in view of the changed value of the 
property, it was for their interest to do. To give 
them such a power would not only be most inequi¬ 
table, but would put in their hands an instrument 
of fraud winch the law never contemplated”. 
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CONCLUSION 

In conclusion, it is respectfully submitted that the 
appealed decree should be reversed and the appellees 
directed to convey parcel 3 to appellant upon complying 
with the terms of sale. 

George C. Gertman, 
Attorney for Appellant. 
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United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1935 

No. 6307 


LAWRENCE J. HELLER, Intervenor, Appellant, 


GEORGE H. LAMAR, Trustee ; WALTER C. BALDER- 

STON, Trustee, Appellees. : 


BRIEF FOR APPELLEE LAMAR, TRUSTEE. 

The appeal, as noted by appellant at the foot of t|he decree 
(R. 55), is taken therefrom, ‘‘in so far as it rejects the 
offer” of appellant “for parcel numbered 3, anct fails to 
confirm the sale thereof to him”. j 

I 

Statement. ! 

I 

The statement of the case by the appellant, bein^ contro¬ 
verted in part and denied to be sufficiently full and com¬ 
plete to present the question for review, is not adopted by 
this appellee. 

The references herein are to print pages of thq record. 
Unless otherwise stated, all italics are supplied. 

I 

The Will. | 

I 

By his will (R. 17), as admitted to probate ancj record 
November 4, 1929 (R. 12), the decedent, John A. Moore, 
named as his executor and trustee his son, John A. Moore, 
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Jr. With the exception of legacies mentioned in the first 
and second items thereof, all of the balance of his property 
was disposed of,by the “Third”, or residuary, item in the 
will, which reads as follows: 

“Third. All the rest and residue of my estate and 
property of every character and description, which I 
now own or which I may hereafter acquire and own and 
be entitled to at the time of my death, I give, devise and 
bequeath unto my Executor and Trustee hereinafter 
named, his heirs and assigns , forever, in and upon the 
following trusts, that is to say, to sell , convey , transfer 
and dispose of in such manner, or in such parts or par¬ 
cels,, at public or private sale, or by contract , at such 
time or times and at such place or places , for cash or 
upon such terms and conditions as in his discretion 
may seem most advantageous to my estate and upon 
anv sale or transfer being made bv mv hereinafter 
named Executor and Trustee, or his successor, he is 
hereby authorized and empowered to execute, acknowl¬ 
edge and deliver all necessary and proper deeds or 
other instruments for vesting in the purchaser or pur¬ 
chasers or the transferee or transferees the title 
thereof and the purchaser or purchasers or the trans¬ 
feree or transferees are not required to see to the appli¬ 
cation of the purchase money. 

“And until a sale, transfer or other disposition is 
made of my property my hereinafter named Executor 
and Trustee, or his successor , is hereby authorized and 
empowered to manage, care for, rent the same or any 
part thereof, collect and receive the rents, issues, 
profits and income therefrom and keep the same in 
repair and pav all charges, taxes, insurance and the 
like. 

“Out of the income and proceeds of sale derived 
from said property to pay 

(a) Such debts as are properly chargeable against 
my estate; 

(b) To my wife Mary C. Moore, a sum in cash equal 
to one-third (%) value of the personal property sold 
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by my said Executor and Trustee and a sum equal to 
the commuted dower interest in my real estate of which 
I may die possessed. j 

(c) To my sons and daughters Kate T\[oodworth, 
Sarah Randolph, John A. Moore, Jr., Mfllliam A. 
Moore and George E. Moore, the balance <if said in¬ 
come and proceeds, share and share alike. j 

I direct that such sums of money as may he owing 
me at the time of my death by any of my said children 
shall be taken in part satisfaction of the distribution 
hereby provided for him, her or them.” 

Original Bill of Complaint. 

By the bill of complaint in Equity Cause Xo. ij>0,473 (R. 
1-17), brought by said Kate Woodworth on Noyember 6, 
1929, against the widow and her brothers and sist|er, it was 
prayed, among other things, that the Court “assrjme juris¬ 
diction of the trusts created by said will * * * and 

supervise and direct the execution of such trusts”, for 
either the removal of the Trustee under the will or for the 
giving by him of a bond, agreeably to Sec. 94 of ^he Code, 
and 4 ‘upon his failure so to do, the Court may displace such 
Trustee and appoint another in his stead and, having as¬ 
sumed jurisdiction”, to “proceed to the full administra¬ 
tion of said estate under said will”. j 

I 

i 

Appointment of Substituted Trustees. 

i 

By decree of January 7, 1930 (R. 19), the trustee named 
in the will having tiled in said cause “his renunciation and 
resignation as such Trustee” under the will, the (jourt as¬ 
sumed jurisdiction “over the execution of the trusts cre¬ 
ated” by the will “and reposed in the Trustee! therein 
named or his successor or successors”, accepted J:he said 
resignation of the trustee named in the will and appointed 
Walter C. Balderston and George H. Lamar “Trustees, as 

i 
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successors to the said John A. Moore, Jr., as Trustee under 
the last tv ill and testament of John A. Moore, deceased, 
dated the 7th day of September, 1922, with all of the title, 
rights and powers which were by said last will and testa¬ 
ment vested, or to be vested, in said John A. Moore, Jr.”, 
required said trustees to give an undertaking specified 4 'for 
the due execution of the trust and the performance of the 
duties thereunder” and concluded with the provision that 
“No sale of real estate is to he made except upon the ap¬ 
proval of the Court”. 

Decree of November 22, 1933, Preserved Status of Court 

and Trustees. 

The original bill of the Seventh Street Savings Bank in 
Equity Cause No. 54,626 (R. 55) though denominated a 
“Creditor’s Bill”, failed to aver the jurisdictional fact as 
such under Section 96 of the Code y namely, that the dece¬ 
dent at the time of his death did not leave sufficient per¬ 
sonal property to pay his debts. Such averment was made 
in the Amended Bill (R. 77); but, after being consolidated 
“for hearing” with Equity Cause No. 50,473 and referred 
to the Special Master (R. 86), no such proof was made 
and its claim to relief based on alleged lien against the 
property itself teas abandoned. 

The report of the Special Master (R. 87) states that 
plaintiff’s counsel announced in substance— 

“that they would base the plaintiff’s case on the 
grounds that the ivill of John A. Moore created a trust 
for the payment of debts from the proceeds of sales 
directed to be made of his real and personal property, 
and that thb direction of said will to sell real estate 
was such as to work an equitable conversion of 
the real estate into personal property.” (Italics 
supplied.) 
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The decree of November 22, 1933 (R. 20-21 )|, “ unquali¬ 
fiedly” consolidated that cause with Equity No. 50,473 and 
provided that the real estate described in EquiH Cause No. 
54,626, in which the widow had elected to tak^ commuta¬ 
tion of dower— j 

‘‘be sold by Walter C. Balderston and jleorge H. 
Lamar, Trustees, under, and agreeably to,\the terms 
of the original decree of their appointment, passed on 
the 7th day of January, A. D. 1930, in said Equity 
Cause No. 50,473, and without further order of sale 
with full power in said trustees in the consummation 
of any sale or sales of the whole or any part of said 
real estate, to convey to the purchaser or purchasers 
all right, title and interest therein, vested in jail parties 
to Equity Cause No. 54,626, so consolidated with 
Equity Cause No. 50,473 as aforesaid .’’ j 

After confirming certain recommendations of the Special 
Master, as to the amounts ultimately payable to thje Seventh 
Street Savings Bank, the decree adds— 

“All to be paid out of the funds of the trust estate 
derived or derivable from the sale of real \estate of 
decedent, after the payment of the allowance to the 
widow as aforesaid and all costs and expenses proper 
to be paid in advance of distribution to creditors under 
the will of decedent,” etc. j 

I 

i 

Order of Court to Advertise for Proposal^. 

The motion of widow (R. 22) of February 10, }934, was 
that appellees “be required to advertise * * j* lot 23 

Square 440 * * * for sale in accordance with the order 

of * * * November 22, 1933.” I 

7 i 

The order of the then presiding justice of the Motions 
Court thereon (R. 23), dated February 21, 1934, wjas “that 
said motion be, and the same is hereby, granted.” 
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After the filing of the motion and prior to action thereon, 
this appellee presented his Special Separate Report (R. 
88-91), paragraph 1 of which reads as follows: 

44 That in the discharge of his duties as a co-trustee, 
under the decree of the appointment of trustees, as 
passed on tihe 7th day of January, 1930, as supple¬ 
mented bv the decree of the 22nd dav of November, 
1933, the undersigned is proceeding , agreeably to the 
terms thereof, on the theory that by said first-men¬ 
tioned decree there mere vested in the trustees the 
discretionary powers which were contained in the will 
of decedent , but with the express limitation that no 
sale of real estate should be made without the approval 
of the Court, and that, in so far as Lot 23 in Square 
440 at least is concerned, the widow of decedent is 
bound by the terms of said first-mentioned decree, as 
all of which will further appear from the ‘Points and 
Authorities’ of this trustee in opposition to pending 
motion of Marv C. Moore to instruct the trustees to 
advertise for sale said Lot 23.” 

As preliminary to the statement of opinion of this ap¬ 
pellee as such trustee, quoted in brief of appellant at pages 
9-10, this appellee (R. 89-90) discussed, with some degree 
of particularity, the strategic relationship, of the parcel 
of Lot 23 embraced in the appeal, to the corner property 
contiguous thereto, with the conclusion stated (R. 89, 90) 
as follows: 

“Inasmuch as the valuable southeast corner of 
Seventh Street and Florida Avenue is limited to a 
frontage on Seventh Street of something like 20 ft. 
(26.S3 ft.) and runs back along Florida Avenue on the 
one side and 1913 Seventh Street on the other side 
to a point where there is a width of only about six 
feet, it is evident that at least the whole area embraced 
in 1913 Seventh Street would be of transcendent im¬ 
portance and almost essential value to the owner of 
the corner lot , as a valuable part of a larger corner 



store, in keeping with the demands of tlift valuable 
location. Having himself conducted 1913 a}id the part 
of the store fronting on the alley and Florida Avenue, 
exclusive of the shoe shop, as a store for rrjany years, 
and was so using the same at the date of th^ execution 
of the will, it is not surprising that the will qf decedent 
should hare sought to repose in the trustee thereunder 
broad discretionary poivers y in the ultimate disposition 
of the property.” j 

Private Offer of Four Children of Decedent. 

i 

On April 7, 1934, this appellee tiled his Secohd Special 
Report as one of the substituted trustees (R. fjl-101), to 
which was attached the private offer of William A. Moore, 
George E. Moore, Sarah Randolph and Kate Woodworth, 
dated April 2,1934 (R. 97-99). In this report, as preliminary 
to a more detailed reference to the offer, this appellee (R. 91) 
said: j 

“1. That since the presentation in court of his last 
special separate report—being on the occasion of the 
hearing of motion on behalf of the widow to direct the 
trustees to advertise that part of the property of de¬ 
cedent known as Lot 23 in Square 440, at which time 
the attorney for the ividow expressed opposition to the 
property being sacrificed and indicated that such ad¬ 
vertisement or sale might best be made in the month 
of April , 1934, and on which occasion there wfis no op¬ 
position to such second advertisement of the I property 
on the part of any of the parties to the cause except the 
plaintiff and the motion was granted zvithouj further 
action tending to relieve the trustees of tliei f powers 
and duties to exercise appropriate discretion in the 
premises , the scope and character of which kre more 
particularly set forth in the points and authorities of 
the trustee in opposition to said motion—this trustee is 
advised that there has been active cooperation among 
all four of the prospective distributees underf ire will 
and active negotiations have ensued between certain 
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counsel of record for some of said, prospective distribu¬ 
tees and one of the attorneys for the widow, with a view 
to working , out some feasible solution, in line with the 
suggestions of Mr. Justice O’Donogliue, on the occa¬ 
sion of the argument of the exceptions to the Second 
Report of the Special Master , best calculated to con¬ 
serve the interests of those concerned and to expedite 
the final settlement of the trust estate. 

4 '3. That, under date of the 23rd day of March, 1934, 
a tentative proposal on the part of William A. Moore, 
George E. i Moore, Kate Woodworth and Sarah Ran¬ 
dolph, children and sole prospective distributees of the 
estate of decedent, was made to your trustees which, 
as thereafter supplemented, was signed by said parties 
under date of the 29th day of March, 1934. This tenta¬ 
tive proposal, as modified, formed the subject matter of 
an extended conference between the trustees and the 
attorney for said William A. Moore, on the 31st dav of 
March, 1934, with the result that the same was further 
modified and rewritten and signed by said four parties 
and delivered to your trustees, dated the 2nd dav of 

* 7 v 

April, 1934; and * agreeably to the statement 

made by this trustee to the Court to the effect that it 
would be considered proper to submit to the Court any 
offer at private sale which might be received in advance 
of the advertisement of the Seventh Street property , 
said proposal is herewith submitted for consideration 
and appropriate action by the Court, together with 
copies of the letters of this trustee to Messrs. Thomas 
F. Burke, as attorney for the widow, and Milton Stras- 
burger, attorney for Mr. William A. Moore, being the 
attorney ivho prepared said proposal , and their re¬ 
spective responses thereto.” 

This original offer embraced all of the unsold real estate 
of decedent, but specified the price of each separately, in¬ 
cluding the price of $32,000 for the whole of Lot 23 in Square 
440 (R. 98). 

The recommendations of this appellee, as a substituted 
trustee, contained in said report (R. 96) were: 
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“ (1) That a time may be set, at which allj the parties 
concerned may be given opportunity to be present, pref¬ 
erably in chambers, for consideration and' discussion 
of the matters involved from all aspects; ! 

“(2) That if, in the opinion of the Couyt, the pro¬ 
posal shall be otherwise acceptable, the approval of the 
Court be made subject to the giving to, or tlie retention 
by, the Trustees of such security as may be specified by 
the Court agreeably to paragraph 4 6’ of this Report; 

“(3) That, if the proposal is not acceptajble as pre¬ 
sented, or there are difficulties with reference to such 
qualified approval, the parties concerned be Encouraged 
to work out some modified plan which may bE found ac¬ 
ceptable to the Court and best calculated tolenable the 
ultimate distributees to expedite the settlement of the 
estate and, at the same time, safeguard them|selves and 
the widow against losses incident either to a public sale 
or an undue prolongation of existing conditions.” 

Said paragraph “G” of the report reads, in part (R. 95- 
96), as follows: 

“6. In view of the terms of the will, the confirmed 
reports of the Special Master with reference to the 
rights of the widow in the proceeds of sale, ^it least of 
the Washington properties, the age of the yfidow, the 
complex status of the interests and obligations of each 
of said respective distributees, it is regarddd by this 
trustee to be of the utmost importance that a definite 
valuation shoidd be placed upon the properties, if prac¬ 
ticable, acceptable to tlie widow and agreeable to said 
distributees alike, on which valuation such distributees 
mag be allowed to purchase and take title to pie prop¬ 
erties, subject to such security against the [whole or 
parts of the Washington properties as may be requi¬ 
site and necessary to secure, pending settlement, any 
possible sum which may be required of the distributees, 
either as beneficiaries under advancement oij as pur¬ 
chasers, in order to take care, in a practical way, of 
any and all sums necessary to be paid in addition to 

2o 
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what is supplied by the cash payment to be made to 
the trustees, and such funds as may be available in 
their hands or in the hands of the executor, with which 
to meet obligations necessary to be paid in connection 
with the consummation of the transaction and the 
winding up of the estate.” 

In this report the record was referred to and certain items 
of importance to the consideration by the Court were 
pointed out in detail, and this appellee, as such trustee, ad¬ 
vised the Court further: 

“5. Without undertaking to suggest to the Court the 
fair valuation of the various properties embraced in 
the proposal, in contemplation of the ultimate inter¬ 
ests, either of the widow or of said distributees under 
the will, this trustee has no reason to expect that the 
properties , as listed in the proposal, would elicit a 
better price at public offering than is named in the pro¬ 
posal, and' this trustee still believes that the best ob¬ 
tainable price can alone be had through continued ef¬ 
forts to market the property at private sale, and with¬ 
out a continuance of effort to sell on the part of those 
concerned in a manner at cross purposes and calculated 
to chill, rather than to steady, such concerted effort as 
might be made; but it is not believed to be of interest 
either to the widoiv or the distributees that the con¬ 
tinuation of the trust, in so far as the ownership of 
the land is concerned, should be prolonged .” 

Agreeably to the first recommendation of the report, Mr. 
Justice Bailey (R. 101) treated the report itself as a request 
for instructions to the trustees, and indicated that notice 
should be given to the parties and the matters involved set 
for hearing. 

That such hearing was had before the Court “and counsel 
were heard” appears in the first two lines of paragraph 
“3” of the Third Special Report of this appellee (R. 25). 
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There was before the Court at that time th|e aforesaid 
letter of Mr. Burke, as attorney for the widow,! of April 4, 
1934, constituting 4 ‘Exhibit D” to this appellee’s Second 
Special Report (at R. 99), in which, among other things, he 

stated: ! 

i 

“whether or not any arrangement could ultimately be 
entered into under which the children of decbdent could 
acquire the real estate, or any of it, now tyeld by the 
trustees under the will, it would seem to us that the 
fair thing to do is to follow the mandate of the Court 
and advertise the 7th Street property (Lot 2<j$ in Square 
440) for sale at public auction and submit apy bid of a 
prospective purchaser to the Court, together with any 
private offer of the children for the purchase of this 
real estate, in order that the Court and interested 
parties in this cause might have some definite evidence 
of the fair market value of this property at t^Jiis timed 7 
(Italics supplied.) j 

No order or decree was entered by the Court, either pass¬ 
ing on the pending offer aforesaid or rescinding Or modify¬ 
ing previous order of another Justice of February 21, 1934 
(R. 23), granting the motion of the widow to require the 
trustees to advertise the property. Accordingly, the trus¬ 
tees proceeded to advertise the property for proposals at 
public outcry for May 3, 1934. 

Procedure and Results. 

The advertisement (R. 42-44) described the property in 
three parcels, those numbered 1 and 2 embracing prem¬ 
ises 1909 and 1911 Seventh Street, N. W., respectively, 
with certain proper reservations for air and light, and 
#3 embracing the balance of Lot 23 in Square 440. It 
provided that the parcels would be offered at public auc¬ 
tion, “subject to the approval of the Court”. It further 
provided that “the above properties will be so offered, sep- 
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arately and as a whole, the trustees reserving the right to 
receive and report to the Court the highest offer or offers 
made”. In the terms of sale the words, “offer or sale”, 
were used alternatively throughout. In the last line of the 
advertisement, the time is referred to as the “day of offer¬ 
ing”. There is nothing in the advertisement indicating 
the purpose of the trustees to undertake to elect as between 
the offers made separately and as a whole. 

At the time of the offering (R. 37), it was announced 
through the auctioneer in behalf of the trustees that any 
and all bids or offerings and deposits would have to be 
received subject to the approval of the Court. Accord¬ 
ingly, at the time and place mentioned in the advertise¬ 
ment, through Thomas J. Owen & Son, as auctioneer, “the 
highest proposal for each parcel separately and for said 
property as a whole was obtained at public outcry, sub¬ 
ject to the terms of the advertisement” and said announce¬ 
ment. Deposits of $250 each were made by those making 
the highest offers for parcels separately, and $500 by the 
one making the highest offer for the property as a whole, 
and all were received subject to the reservations expressly 
made at the offering or contained in the advertisement (R. 
26). 

As separately reported by appellees as trustees (R. 26 
and R. 36-37), the result of the offerings or proposals at 
public outcry was (R. 26) as follows: 

“Parcel No. 1—1909 7th Street, N. W.—highest 


offer by Moses H. Dade being. $7,800 

Parcel No. 2—1911 7tli Street, N. W.—highest offer 

by P. M. Brown being . 8,500 

Parcel No. 3—Balance of Lot 23, including 1913 
7tli St. and 638 Florida Avenue, N. IV.—highest 
offer by L. J. Heller being. 15,200 

Total of separate offers. 31,500 
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Lot 23 in Square 440, as a whole—highest offer by 

Morton Levy being. j .. . 25,000 

i - 

Total of separate offers exceeded publid of¬ 
fers as a whole by.j. . .$6,500” 

! 

The interpretation of this result by this appellee, as set 
out in the fourth paragraph of his Third Special Report, 
as such trustee (R. 26), was as follows: 1 

‘‘4. Treating the highest offers received jas a result 
of the advertisement for proposals as th^ test pro¬ 
posed by the widow, as quoted in ‘2 (b)’ above, and it 
appearing that the offer of the four children of de¬ 
cedent of $32,000 exceeds the proposals for the prop¬ 
erty both as a whole and separately, it is respectfully 
suggested that the whole matter is open fof consider¬ 
ation by the Court, in the light of the conditions re¬ 
vealed by the record as a whole, including the portions 
thereof heretofore more particularly called to the at¬ 
tention of the Court by this trustee in his sai,d ‘Special 
Report’, verified February 20, 1934, and his jsaid ‘Sec¬ 
ond Special Report’, verified April 6,1934; ahd that, in 
so doing, the Court may consider such recommenda¬ 
tions of the trustees, or either of them, as ma\y be made 
under, and pursuant to, the discretionary powers con¬ 
ferred by the will, in which is set out the tfust being 
administered under the supervision of this jionorable 
Court.” I 

I 

Separate Reports of Trustees. 

On May 21, 1934, the appellees each filed his separate re¬ 
port to the Court, that of appellee Balderston being found 
at pages 36-40 of the Record, and that of appellee Lamar, 
denominated as his “Third Special Report”, at pa^es 24-35, 
inclusive, the “stipulation” set out on the last tsyo pages, 
having later been modified and concurred in by tjhe attor¬ 
neys for the widow and filed May 31,1934, is set out ion pages 
44-46 of the Record. 
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Report and Recommendations of Appellee Balderston. 

In his report, appellee Balderston advised the Court that 
the action taken was '‘subject, however, to the approval of 
the Court”; that “announcement was made in behalf of the 
Trustees at the time of the” so-called “sale, that any and 
all bids and deposits would have to be received subject to 
the approval of 1 he Court” (R. 37), and states, without un¬ 
dertaking to distinguish between the merits of the offerings 
for different properties, that “the bidding was spirited and 
in the opinion of the Trustees was competitive” (the use of 
the plural form for trustees, no doubt, being a clerical error). 

After giving the results of the offerings, substantially as 
above set out and concluding that $31,500, total amount of the 
offering separately, exceeded the offer for the property as a 
whole, and without passing separately on the merits of the 
offer of $15,200 for Parcel rr3, as made by appellant, con¬ 
cludes that “a total of Thirty-one thousand live hundred 
dollars ($31,500.00) is, under the conditions existing at this 
time, the best offer obtainable under the terms of sale as 
advertised, and this Trustee recommends that the same be 
accepted”. lie prays among other things: 

“1. That the offers of sale made at public auction on 
May 3, 1934; as in this report set forth, be ratified and 
confirmed.” 

The report is verified, but does not include the expression 
used in reports In chancery that the so-called “sale” was 
“fairlv made”. 


Exceptions to Appellee Balderston’s Report. 

Kate Woodworth, through Jerome F. Barnard as her at¬ 
torney, filed exceptions (R. 102-3) and supplement thereto 
(R. 107) to the report. Likewise, Sarah Randolph (R. 104- 
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105) and William A. Moore (R. 101-102), through their re¬ 
spective attorneys, excepted to the said report4-all on the 
grounds therein more particularly set forth. Td> the excep¬ 
tions of the said Randolph are exhibited (R. 105-(J>) affidavits 
of two real estate brokers to the effect that tjie offer of 

$15,200 for Parcel zz3 is “ extremely low and is nbt commen- 

L 

surate with the value thereof; that because of |ts location 
and close proximity to the corner of 7th and Florida Ave¬ 
nue, with entrances both on 7th Street and Florida Avenue”, 
they severally “believe said property to be wotfth at least 

twentv-five thousand dollars”. 

* 

The supplement to the exceptions on behaif of Kate 
Woodworth (R. 107) states: 

i 

“On the day of the sale by way of offering, pursuant 
to advertisement, to wit, May 3, 1934, it j was quite 
cloudy and threatening the entire day, and especially 
during the late afternoon and approaching t!he hour of 
offering; that, during the entire offering of jhe several 
properties involved, there was a light drizzle. For 
these reasons it is respectfully submitted tgat the in¬ 
clement weather constituted an irregularity with re¬ 
spect to such offering, the extent of the effect of which 
cannot be estimated, but it is believed to have been 
substantial, specially with reference to Parcel No. 3, 
nearest the corner of 7th and Florida Avenue, the 
bidders for which were only two, and it is pot known 
what spirited bidding might have been produced by 

a clear or fair day.” 

* 

The original and verified exceptions of Kate Woodworth 
(R. 103), among other things, specify as a grounci therefor: 

I 

“6. Because said last highest offer of $jl5,200, so 
submitted for approval by said report, for the parcel 
nearest the corner of 7th Street and Floridb Avenue 
is grossly inadequate.” 
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Report and Recommendations of Appellee Lamar. 

The report of this appellee (R. 24-35), denominated 
“Third Special Report,” after a brief rehearsal and a 
statement of status up to, and at the time of, the day of 
offering, and sett inn: out the aforesaid result thereof, in 
paragraph five (R. 27), gives the following analysis, as 
bearing upon the merits of the offer of $15,200 for Parcel 
—3, involved in this appeal, to wit: 

“5. The offer of the four children for the whole of 
Lot 23 in Square 440 exceeds the $25,000 offer as a 
whole bv $7,000, and it exceeds the aggregate of the 
separate proposals of $31,500 by $500. The combined 
offers for Parcels Nos. 1 and 2 exceed the offers re¬ 
ceived therefor at the prior public offering on Novem¬ 
ber 4, 1931, by $600: but the highest offer for Parcel 
No. 3 is $2,000 less than the highest offer made there¬ 
for at said prior offering. The offer for Parcel =1 is, 
with a frontage of 14.54 feet on 7th Street, about $12.15 
per square foot, and that for Parcel No. 2, with a like 
frontage of 14.45 feet on 7th Street, is about $13.24 
per square foot. The offer for Parcel No. 3, with a 
frontage of about 18 feet on 7th Street and 41.01 feet 
on Florida Avenue, * * * is about $6.40 per square 

foot. * * " The land in said Lot 23 is now assessed 

as a whole alt $9.00 per square foot, and the improve¬ 
ment thereon at $6,000. 

Lot 13 in the same square, constituting the south¬ 
east corner of 7th Street and Florida Avenue, North¬ 
west, which adjoins said Parcel No. 3 for a distance of 
about 50 feet, and to which the part of Parcel No. 3 
known as 1913 7th Street would be a most valuable 
adjunct as more particularly set out in paragraph 2 
of the “Special Report” of this trustee (R. 89-90), 
verified February 20. 1934, is assessed at $27 per 
square foot, and has a frontage on Florida Avenue of 
60.50 feet and on 7th Street of 26.83 feet, tapering to 
a narrow strip, about 6 feet in width, at its easterly 
intersection with 1913 7th Street. * 


* i > 
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By the sixth paragraph of this report, reference is made 
to “a revised proposal, supplementary to, amendatory of, 
and in substitution for” the original proposal of Kate 
Woodworth, Sarah Randolph, William A. iVloore and 
George E. Moore, dated April 2, 1934” (R. 971-99). The 
revised proposal, referred to, and filed with tjhe report, 
is dated May 17, 1934 (R. 30-35), the last two pages of 
such record thereof being a proposed stipulation with the 
widow, which became superseded by a somewha|t modified 
stipulation concurred in bv her attornev, dateq May 26, 
1934 (R. 44-46). j 

The recommendations of this appellee’s said report in¬ 
cluded the following: 

i 

“First. That, independently of any grounds to pre¬ 
ferment on the part of the four children of I decedent, 
the offer of $15,200 for said Parcel Xo. 3, jbeing the 
whole of Lot 23 in Square 440, excepting [1909 and 
1911 7th Street, be rejected. j 

“Second. That, if the aforesaid stipulation, as 
signed by the four children and appended toi their re¬ 
vised proposal, be appropriately concurred m on the 
part of the widow of decedent, the said revised pro¬ 
posal be approved and the stipulation be made| effectual 
by appropriate action by the Court. 


“Fourth. That the Court mav instruct the! trustees 
in this cause in these and such other or further matters 
in the premises as the exigencies of the situation may 
require to expedite the execution of the tr^st in a 
manner best calculated to conserve the rights and in¬ 
terests of the widow and distributees under the will of 
decedent. ’ ’ 


The third recommendation had to do with the alterna¬ 
tive which might result from failure of the purchasers to 
agree with the widow on such stipulation, and was j entirely 
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consistent with the rejection of offers for Parcels Nos. 1 
and 2, as w*ell as for the property as a whole, as will further 
appear from the report with revised proposal attached. 


Petition of Appellant and Answer of This Appellee. 

On May 29, 1934, the appellant filed his petition (R. 41- 
42), praying for “confirmation” of his offer for said Par¬ 
cel ir3, averring, among other things: 

“3. That the price obtained for the three parcels 
constituting the whole of Lot 23 in Square 440, repre¬ 
sents their present fair market value,” etc. 

“4. He respectfully represents to the Court that the 
purchaser’s rights should be considered, especially in¬ 
asmuch as no offer for said property acceptable to all 
the parties to the cause and creditors has as yet been 
submitted to the Court.” 


The answer of this appellee (R. 108-109), among other 
things, “denies that the public offering for proposals sub¬ 
ject to the approval of the Court, * * * constituted a 

public sale # * * and refers to the advertisement it¬ 

self for the contents thereof”; admits proposal of appel¬ 
lant was highest for Parcel #3, and avers that “the same 
was subject to the limitations of the advertisement for such 
proposals”; and refers to exceptions to such proposal filed. 

Answering the third paragraph of the petition, this ap¬ 
pellee said— 


“that, as hereinbefore more particularly set forth in 
the separate reports of this Trustee, the particular 
parcel embraced in the offer of petitioner is particu¬ 
larly valuable, and not a property whose value can w’ell 
be tested by public offering, and it affirmatively ap¬ 
pears by exceptions on the part of the interested par¬ 
ties that the price offered by petitioner is grossly in¬ 
adequate. Furthermore, there was pending at the time 
of the offer an offer on the part of distributees under 
the will for the property as a whole, embraced in Lot 
23 in Square 440 that exceeded the sum of all the offer- 
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ings therefor by $500; and the intendment of the will, 
as construed by this Trustee, was to repose in the Trus¬ 
tees a discretion in the marketing of the real estate 
whereby and whereunder same would be i sold to the 

* l 

best interests of the ultimate distributees bf the dece¬ 
dent; and the restrictions contained in thej decree, ap¬ 
pointing substituted Trustees, to the approval by the 
Court was further intended to safeguard the disposi¬ 
tion of the real estate of decedent against the applica¬ 
tion to such disposition of the technical principles sought 
by petitioner to apply to what was not a pubjlic sale, but 
a public offering, pursuant to motion on t|he part of 
the widow for a public advertisement, which was sup¬ 
plemented by a statement attached to the rejport of the 
first proposal by this Trustee to the effect that such 
public advertisement might test the state of the market, 
and said widow, through her said counsel, |s not now 
opposing, but is favoring the disposition of, the prop¬ 
erty on the offering, as revised, but upon! the same 
basis of consideration for the property as a whole, 
# # * in such a manner as to give such distributees 

and the widow the benefit of the effect of the depres¬ 
sion on the state of the market. | 

“4. * * * this Trustee says that the matter is 

now presented in a manner in which the Trustees have 
submitted the case to the Court for its action, in the 
light of the recommendation made, and witty full dis¬ 
cretion on the part of the Court to approve or disap¬ 
prove anv offer made on the 3rd dav of Mav,1934.” 

I 

Decree of June 13, 1934. 

i 

The cause coming on to be heard and having been sub¬ 
mitted to the Court after argument of counsel, and being 
first taken by the Court under advisement, the decree (R. 
47), in part involved in this appeal, was entered on June 13, 
1934, wherein the Court found, and among othcf things, 
recited: J 

“that the price offered by said children of decadent for 
said Lot 23 in Square 440, as originally submitted to 
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the Court on the — day of April, 1934, and renewed in 
their said revised offer, exceeds the highest offer ob¬ 
tained at public outcry for Lot 23 as a whole by seven 
thousand ($7,000) dollars and a.Iso exceeds the sum of 
the separate offers by five hundred ($500) dollars.” 

And by the paragraphs numbered “First” and “Second” 
thereof, the Court adjudged, ordered and decreed as 
follows: 


“First. That the separate offers received on the 3rd 
dav of Mav, 1934, from Morton Lew for Lot 23 in said 
Square 440 as a whole, and from Moses II. Dade, P. M. 
Brown and L. J. Heller for parcels denominated 1, 2, 
and 3 thereof, lie, and the same are hereby, severally 
rejected and disapproved, and the Trustees are hereby 
authorized and directed to return to them the amounts 
of their several deposits: 

“Second. That the revised offer of Kate Woodworth, 
Sarah Randolph, William A. Moore and George E. 
Moore, dated the 17th day of May, 1934, as supple¬ 
mented by the stipulation with them on the part of 
Mary C. Moore, widow of John A. Moore, deceased, 
dated the 26th day of May, 1934, be, and the same is 
hereby, accepted, approved, ratified and confirmed, and 
that said stipulation and agreement be, and the same is 
hereby, ratified and confirmed.” 

By the “Fourth” paragraph of the decree, relating par¬ 
ticularly to the consummation of the sale confirmed in the 
“Second” paragraph (R. 51) it affirmatively appears that 
encumbrances to the extent of $28,850 were authorized to be 
made on said Parcel —3, involved in the appeal of appel¬ 
lant, namely, all of Lot 23 in Square 440 except premises 
numbered 1909 and 1911 Seventh Street. 


Appeal. 

At the time of the entry of the decree the appellant noted, 
at the foot thereof, his appeal “from the foregoing decree 
in so far as it rejects the offer of L. J. Heller, the inter- 



vener, for parcel number 3, and fails to confir^n the sale 
thereof to him.” | 

At the same time, the amount of the undertaking on ap¬ 
peal “for costs" was fixed by the Court, but no [request by 
appellant was made as a basis of undertaking! on super¬ 
sedeas, and no supersedeas was given. 

Xeither does the Record show that service by| appellant 
of his assignment of error and designation of record were 
made on the purchasers, or other parties to the proceeding 
than appellees, against whom alone this appeal! was per¬ 
fected through the court below*. 


ARGUMENT. ! 

The action of the court below*, on which the appeal is 
based, having been taken by the court while in the exercise 
of its judicial discretion, cannot be set aside without sus¬ 
taining the contention on the part of the appellant to the 
effect that the same constituted an abuse of su(fh discre¬ 
tion. Furthermore, the burden is upon appellant to show*, 
and it is necessary for this Honorable Court to find, such 
abuse. j 

The major premise of the argument of appellant is: 

That the offering of May 3, 1934, w*as received as 
the highest bid for the property in question af w*hat he 
claims a judicial chancery sale entitling hint to pre¬ 
sumptions which he seeks to have applied by the Court 
in finding abuse of discretion on the part of ‘(he court 
below*. 

Erroneous Hypotheses. ! 


In thus undertaking to have applied with vigorous rigor 
extreme rules of chancery sales to the case at jbar, ap¬ 
pellant proceeds upon certain erroneous hypotheses, in¬ 
cluding the follow*ing: I 

(a) That the appellees did not succeed, through the 
order of their appointment as substituted tru$tees, to 
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the powers! and pertinent discretion which was origi¬ 
nally conferred bv the will on the testamentary trustee 
the exercise of which is pertinent to the contrary theory 
of the offering; 


(b) That the proceeding in Equity Cause Xo. 54,626, 
as later consolidated with that numbered 50,475, and 
brought by!the Seventh Street Savings Bank, was sus¬ 
tained as a creditor's bill under Section 96 of the Code; 
and that the decree of November 22, 1955 (R. 20-21), 
altered the; relationship of the trustees and the court 
in this regard; and 

(c) That the judgment at law of the Seventh Street 
Savings Bank (R. 55) against the executor of dece¬ 
dent alone constituted a lien against the real estate in 
question. 


1 . 


Confirmation Matter for Discretion of Court. 


As preliminary to a discussion of these untenable propo¬ 
sitions; and, fdr the time being, without differentiating 
between chancery sales of a character in the mind of ap¬ 
pellant and that in the case at bar, the attention of the 

Court is invited to a decision of this Court rendered bv 

• 

Chief Justice Alvery, ref using to disturb a decree reopening 
an offer obtained at an ordinary chancery sale and accept¬ 
ing a more advantageous one instead. 

Auerbach v. Wolf, 22 App. 538, 541. 

'ited. Note 11 A. L. R. 41S. 

tK v. 

In this case the Court held (syllabus): 




“1. Where at a sale at public auction by court 
trustees, the trust property was sold to the highest 
bidder for $1,350 and a deposit made as required by 
the terms of sale, and the trustees reported the sale as 
having been fairly made, but before the sale was finally 
ratified they reported an offer of $2,250 by responsible 


23 


parties, and the receipt of a deposit from them, an 
order of the lower court appealed from by the first bid¬ 
der was a firmed, which directed a resale by the trus¬ 
tees, upon the ground that the matter was within the 
discretion of the court below. 77 j 

Chief Justice Alvev said: j 

* i 

l 

“Whether the reported offer by the appellant should 
be accepted or not, rested largely in the discretion of 
the court below directing the sale of the property, and 
who was, in legal contemplation, the venfior of the 
property. The discretion of the court belong over the 
subject of the sale should not be controlled \by an ap¬ 
pellate power, unless it be made apparent thht the dis¬ 
cretion has been abused to the actual prejudice of the 
party complaining. * * * In this case, there is no 

suggestion of fraud, mistake, or unfairness in making 
the sale. But the settled principle is that in j chancery 
sales, the contract of sale, made between the court as 
the vendor of the property, through the agency of a 
trustee, and the purchaser, is never regarded as con¬ 
summated until it has received the sanction and ratifi¬ 
cation of the court. Wagner v. Cohen, 6 Gill. 97, 46 
Am. Dec. 660. And in determining the questiofi whether 
the sale shall be ratified or rejected as reported, any 
circumstances showing that the sale as proposed 
ivould be injurious to the parties concerned, \)r that a 
better sale might reasonably and probably h\ave been 
made, will be regarded as sufficient to induce the court 
to refuse ratification. The trustees in their second re¬ 
port would seem to have acted upon the asum^tion that 
the bid of the appellant should be accepted and ratified, 
when so much larger price could be obtained from 
other parties for the property; and this presented a 
question for the exercise of discretion by the §ourt be¬ 
low; and ice think the exercise of that discretion, re¬ 
sulting in the rejection of the sale to the appellant, 
should not be controlled or disturbed by this cqurt. 77 

It will be observed from this authoritative decision that, 
in the District of Columbia at least, independently of the 
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more liberal power of discretion in instances of trust such 
as are involved in this cause , the court is the vendor, 
through the agency of a trustee, and such basis in contract 


as is afforded to the successful bidder “is never regarded 
as consummated until it has received the sanction and 
ratification of the court/' 


Existence of Trust. 


In the case at bar, where the court has not only made the 
express reservation against sale by the trustees without 
the approval of the court as the sine <jua non, but has as¬ 
sumed the jurisdiction incident to the supervision of the 
administration of the trust created by the will of the de¬ 
cedent, there can be no question with reference to the power 
and duty of the court to so hold the ultimate disposition in 
its hands as to retain the fullest and most untrammelled 
discretion with reference to the approval or rejection of 
anv sale, whether the offer is obtained at public outcry or 

i * 

privately secured by the trustees. 

“But the order appointing a new trustee expressly 
declared that he should at all times be subject to the 
control and order of the Court touching the trust. His 
subsequentisale, therefore, of the property was subject 
to confirmation or rejection by the Court. 

“It results, from what has been said, that the rights 
acquired by Kennedy under his purchase from Green 
were subject to the power of the Court to ratify or 
disapprove the sale/’ 

Kennedv v. Edwards, 134 I . S. 117. 


And the authorities are distinct and unequivocal with 
reference to the broader powers of the court, in the exer¬ 
cise of its judicial discretion, to sanction or disapprove the 
action of a trustee in making sales under a deed or will. 

In the leading case of Gould, Trustee, et ah, v. Chappell 
et al., 42 Md. 466, the court holds: 
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“Where, however, a sale is made under a deed or 
will, and the trustee is clothed with large discretionary 
powers in regard to the time, manner anfl terms of 
sale, if he fail to exercise that caution and prudence 
which may fairly and reasonably be expected from a 
prudent owner in regard to the sale of his owp property, 
and in consequence thereof the property i$ sold at a 
depreciated price, a court of equity will nbt sanction 
such a sale, even though the conduct of ihe trustee 
may he untainted with fraud, and the purchaser he 
without fault.” j 

I 

Sale Would Be Injurious to Parties Concerned. 

Even in the absence of such a trust, and in the light of 
the above-quoted case of Auerbach v. Wolf, it will be ob¬ 
served that an important consideration in allj chancery 
sales is that of giving due regard to ' 'any circumstances 
showing that the sale as proposed would he injurious to the 
parties concerned”. 1 

In the case of Everett v. Forst, 50 D. C. App. 215, 219, 
cited by appellant, in the opinion rendered by Mr. Justice 
Van Orsdel, the action of the court below in re-opening of 
the bidding was not disturbed, the Court saying: 

“Considering, as we must, not only the question of 
public policy involved, hut the rights of the infant, we 
feel that the order ratifying the sale to Tashof should 
he sustained.” 

I 

In this connection, attention is called to the separate re¬ 
ports of the trustees to the Court, and the findingls or reci¬ 
tations of the Court contained in the decree of June 1 3, 
1934, and set out with some degree of particularity in this 
appellee’s statement of the case. ' 

At the time of the public outcry for offers on Majy’ 3, 1934, 
there was pending, and remained undisposed of iuntil the 
date of the decree, a private offer on the part of distributees 
under the will which proved to be $7,000 in excels of the 
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highest offer for Lot 23 as a whole, and $500 in excess of 
the sum of the separate offers made May 3, 1934. By the 
part of the decree, from which no appeals have been taken 
rejecting and disapproving the offers of $12.15 and $13.24 
per square foot for Parcels Xos. 1 and 2, there was elimi¬ 
nated the aggregate sum of $15,300, leaving the amount of 
the offer of appellant of $16,200. This offer of about $6.40 
per square foot, as more particularly set out in the record, 
was for a large part of Lot 23, most favorably situated with 
reference to the corner, and, as reported by this appellee, 
was of larger value than, in his opinion, could be obtained 
by public sale. Though appellant did not bid for the prop¬ 
erty as a whole, the disparity between the price offered for 
the parcel in question and those for the other two parcels 
was minimized by combining all three parcels in a total of 
$31,500, $500 less than the private offer. The favorable 
recommendation of appellee Balderston was based upon 
such aggregate price for the three parcels, no separate 
treatment being made of the parcel in question. With 

analvsis in the record of the extraordinarv value of the 

% % 

land in controversy, no recommendation for the approval of 

the offer of this property alone for $16,200 has been made 

bv either trustee, and no statement has been made under 
% 

oath bv either of such trustees of the fairness of the so- 
% 

called sale thereof to the appellant on May 3, 1934, which is 
usual in ordinarv chaucerv sales, although each of the trus- 
tees was well within the manner of the offering when he re¬ 
ported the result of the public outcry with his recommen¬ 
dations. 

As an important ‘‘circumstance showing that the sale as 
proposed** by appellant “would be injurious to the parties 
concerned/’ the attention of the Court is invited in this con¬ 
nection to that provision of the “Fourth” paragraph of the 
decree of June 13, 1934 (R. 51), where it affirmatively ap¬ 
pears that encumbrances to the extent of $28,850 were au- 
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thorized to be made on the particular land involved in this 
appeal, namely, all of Lot 23 except premises 19(j)9 and 1911 
7th Street. ! 

True it is that such a basis would indicate a value of the 
whole of Lot 23 in Square 440 as being more than the 
$32,000 for which the four distributees made tjheir offer; 
yet, so large a price was not offered at public outcry under 
the depression market of May 3, 1934. Even soj and yet a 
conversion of the property into money or securities was 
essential to the closing out of the trust estate.j Are not 
these “circumstances showing that the sale as proposed” 
by appellant “would be injurious to the parties concerned”? 

It is respectfully submitted that there are in the) record as 
presented, and were certainly before the court below with 
all the records in the cause available, ample evidence of cir¬ 
cumstances showing that the sale as proposed” byjappellant 
“would be injurious to the parties concerned”. | 


(a) Discretionary Powers Preserved by Decree. 

i 

By reference to the residuary clause of the wpl (R. 18) 

it will be observed that the devise to the testamentary trus- 

* 

tee was to him, “his heirs and assigns”, not only vesting the 
fee but denoting that the powers might be executed by 
others. This is followed in two separate places h|y the in¬ 
sertion, after tlie word “trustee”, of the words “o)* his suc¬ 
cessor”. This interpretation is shown by the original de¬ 
cree of substitution (R. 19-20), wherein the Court first as¬ 
sumed jurisdiction over the trust “reposed in tint trustee 
therein named or his successor or successors”, andjthen ap¬ 
pointed appellees “as successors to said John A[ Moore, 
Jr., as trustee” under the will, “with all of the titled, rights, 
and powers which were by said last will and testament 
vested, or to be vested, in said John A. Moore, Jr. ’ ’ 
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The devise was in trust, among other things, “to sell, 
convey, transfer and dispose of, in siU’Ji wanner, or in such 
parts or parcels , at public or private sale , or bp contract . at 
such time or times and at such place or places , for cash or 
upon such terms and conditions as in his discretion map 
seem most advantageous to my estate ' \ and directed a dis¬ 
position of the proceeds of sale to specified classes of 
persons. 


“A power in the nature of a trust—an imperative 
power, as explained above—whether given to one per- 
sonallv or as trustee or executor, will be enforced bv 
equity if the donee or one of the donees refuses to 
execute it, or dies without having done so, or in any 
other case of its non-execution/’ 

Tiffany on Real Property, p. 620. 

Even a power unaccompanied by a trust may be executed 

bv some one substituted for the donee in such cases as 
* 

where it is sho\Vn by the instrument creating the power that 
the donor so intended. As indicative of the donor’s inten¬ 
tion that such execution might be bv some one substituted 
for the donee, resort mav be had to the instrument, to deter- 
mine whether the power was vested in one in his official 
capacity, as distinguished from his personal capacity; or to 
see whether the power is in an office or in an individual. 
Also, whether the intent and language of the instrument 
carry the presumption that the donor intended that such 
execution might be had by some one substituted for the 
donee. 

“If a legal power be in terms given to the donee 
‘and his assigns’ this involves an authority to assign, 
and it mav be executed bv an assignee 

“As to whether a power given to a trustee may be 
exercised, after his death or resignation, by one ap¬ 
pointed in his place, a distinction is drawn. In cases 
in which, from the terms of the instrument creating 
the power,! it appears that the power is attached to 
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the office, and is not conferred upon the trustee named 
personally, it may be exercised by a substituted trus¬ 
tee. ” I 

Tffany, “Real Property”, pp. 619-621; j 
Citing—Perry on Trusts, Section 503; 

Druid Heights Company v. Oettinger, 53 Md. 

546; ^ ‘ j 

Safe Deposit & Trust Co. v. Sutro, 75IMd. 361; 
Bradford v. Monks, 132 Mass. 405. j 

i 

See also Kennard, Trustees, v. Bernard, 98 Md. 

513. 

In the case of Safe Deposit & Trust Co., Trustee,j v. Sutro 
(supra), it was (syllabus) held: | 

“That the discretionary power to sell and lepse prop¬ 
erty, constituting the trust estate, was a power an¬ 
nexed to the office of trustee and to be exerciseld by the 
trustees named in the will, and by the survivor, and 
the heirs, executors and administrators of the survi¬ 
vor; and if they should renounce the trust oi* be re¬ 
moved, then to be exercised by anyone who plight be 
appointed in their place.” I 

I 

In the case of Kennard ct aL, Trustees, v. Bernard 
(Supra), the Court held (syllabus) that: 1 


“A testator who owned certain property jointly with 
his son devised the same to his son as a trustee with 
full power to sell, mortgage or dispose of at public or 
private sale, as if it were the trustee’s property, and 
without any obligation on the part of the purchasers 
to see to the application of the purchase money.I After 
the death of this trustee a court of equity appointed 
new trustees with the like power and authority. Held, 
that the power of sale, etc., conferred by the will is 
a power annexed to the office of trustee and not a confi¬ 
dence reposed in the first trustee personally, aqd that 
consequently the substituted trustees are entitled to 
exercise the powers of sale given by the will.” 
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III. 

( b ) Bank Abandoned Creditor’s Bill. 

In the statement of the case (at pages 4-5 above) under 
the head of “ Decree of November 22, 1933, Preserved 
Status of Court and Trustees,” the basic facts, including 
extract from confirmed report (K. 87) of the Special 
Master, conclusively controvert the error which appellant 
has fallen into in his assertion that the last-mentioned de¬ 
cree was based upon a creditor's bill. As the decree itself 
evidences on its face, following as it did the abandonment 
of the proof of the jurisdictional averments under Section 
96 of the Code, atid election on the part of the Bank to claim 
as a cestui qui trust of the substituted trustees under the 
will, payment was directed to be made 4 4 out of funds of 
the trust estate derived or derivable from the sale of real 
estate of decedent, after the payment of allowance to the 
widow as aforsaid and all costs and expenses proper to be 
paid in advance of distribution to creditors under the will 
of decedent.” 

The authorities are overwhelming to the effect that a 
creditor’s bill cannot be sustained under Section 96 of the 
Code, which is based upon the old Maryland Act of 1785, 
Chapter 72, without the averment and proof of the juris¬ 
dictional fact. 

“Before the real estate of the deceased debtor can 
be appropriated to the payment of debts, the deficiency 
of the personal property left by decedent must be al¬ 
leged and proved. Without such allegation a Court of 
Equity has no jurisdiction.” 

Miller’s Equity Procedure (Maryland) p. 379; 

Macgill v. Hyatt , SO Md. 253, 258; 

Griffith v. Frederick Co. Bank, 6 G. & J. (Md.) 

424, 445; 

Wyse v. Smith, 4 G. & J, 295, 302; 
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Dahlgren v. U. S. & F. Co., 41 App. jD. C. 201; 

Glenn v. Sothoron, 4 App. D. C. 125,! 134; 

West v. McLaughlin et al., 57 App. t>. C., 165, 
18 Fed. 815. i 

l 

In the case of Wyse v. Smith (supra), the Courjt said: 

i 

‘‘that if personal assets come to the hands Of the ex¬ 
ecutor or administrator, sufficient to pay all jthe debts 
of the deceased, the creditor must look to that fund for 
the payment of his debt, and if those assets afc wasted 
his remedy is on the official bond of the executor or ad¬ 
ministrator. The real estate of the debtor is protected 
unless the personal assets are insufficient, aiiid to au¬ 
thorize the Chancellor to pass a decree to sell the real 
estate to pay debts of the deceased, the bill rmjist allege 
an insufficiency of personal assets for that purpose, and 
must sustain that allegation bv proof, or the admission 
of the opposite party.” j 

iv ! 

i 

l 

(c) Judgment Against Executor Alone No Lien. 

i 

In the amended bill, the Bank was careful to pr'pcced in 
support of its alleged creditor’s bill upon the original notes, 
on which judgment was obtained against the executor alone. 

The local law, Section 96 of I). C. Code, makes |lie pro¬ 
ceeding against the administrator and the heir, w|hen the 
latter proceeding is necessary, ent irely independent I of each 
other. If the personal estate be insufficient to discharge the 
debts, and it be necessary to resort to the realty of the de- 
ceased for that purpose, a proceeding against the heir (in 
this instance joining the trustees as holders of the legal 
title) must be instituted. In that event, whatever has been 

done bv the administrator is without effect, as to the 

l 

property sought to be charged. A judgment against (the ad¬ 
ministrator is not evidence against the heir. The demand 
must be proved in all respects as if there had been nb prior 
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proceeding to effect its collection, and even the Statute of 
Limitations may be pleaded with the same effect as if there 
had been no prior recovery against the personal repre¬ 
sentative. 

Ingle v. Jones (D. C. case), 9 Wall. 486, 495-6; 

Keefe v. Malone, 3 Mackey (D. C.) 236, 241; 

Groot v. Hitz et ah, 3 Mackey (D. C.) 247, 255-6. 

The suggestion of appellant that a lien against the real 
estate in favor of the Bank resulted from the judgment at 
law against the Executor alone is untenable. 

V. 

Concluding Proposition. 

If the contention of appellant is true, that, notwithstand¬ 
ing the warnings contained in the advertisement and an¬ 
nouncement made by the trustees at the beginning of the 
outcry to the contrary, the effect of what was done clothed 
appellant with a vested right to title, supported by pre¬ 
sumptions binding upon the court which even gross in¬ 
adequacy of price alone could not overcome, then it is 
respectfully submitted that the advertisement itself was 
defective and, on that ground alone, supplemented by in¬ 
adequacy of price, was sufficient to sustain the rejection 
and disapproval of the offer, and that the doctrine of 
estoppel does not apply to the contrary. 

Kres v. Ilomstein, 161 Md. 1. 

George H. Lamar, 

Trustee-Appellee. 


(5902-C.) 
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No. 6348. I 

RIDIE L. DEAR, APPELLANT, J 

vs. j 

WALTER B. GUY, TRUSTEE, ET AL, APPELLEES. 

I 

— 

REPLY BRIEF FOR APPELLANT. 

_ I 

I. OCCASION FOR THIS REPLY. 

Appellant’s counsel conceived it to be their duty, 
under the rules of this Honorable Court, to make the 
“Statement of the Case” in Appellant’s Brief not only 
fair and clear, but arranged in such orderly subdivisibns, 
and with precise record references, that the Appellees 
could lessen the labors of the Court by meeting each 
of such subdivisions squarely, by confession or deriial, 
coupled wherever desired with supplementation ^nd 
explanation. Three of the appellees, H. L. McCormick, 
Trustee, and Richard Brierly Dear and Mary Whit¬ 
worth Dear, infants, the latter appearing by their 
guardian ad litem, have expressly conceded that Ap¬ 
pellant’s “Statement of the Case” is substantially 
correct. The other Appellees, Lillian Dear LeClair and 
Walter B. Guy, Trustee, however, have filed a jqint 
Brief which avoids meeting squarely the subdivisions 
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of Appellant’s “Statement of the Case”, and, in lieu 
thereof, indulges in characterization of such sub¬ 
divisions en masse as “based upon half-truths or less ” 
and “grossly misleading ” (p. 2 of Brief of said two 
Appellees). Obviously, such a serious charge ought not 
to be made without a precise and intelligent exposition 
of the basis for it. Appellant’s counsel, as well as this 
Court, were clearly entitled to have the orderly sub¬ 
divisions of Appellant’s Brief squarely and precisely 
met by such Appellees, so as to either show the basis 
claimed toi exist for such serious charge, or frankly 
withdraw the same. The seriousness of such charge 
is manifest from what was said in the leading case of 
Foster vs. Charles, 6 Bing. 396: 

“If a man, professing to answer a question, 
select those facts only which are likely to give a 
credit to the person of whom he speaks, and 
keep back the rest, he is a more artful knave 
than he -who tells a direct falsehood.” 

Since said Appellees LeClair and Guy have avoided 
meeting the orderly subdivisions of Appellant’s Brief, 
and have accompanied their said general character¬ 
ization of said Brief with miscellaneous assertions and 
contentions, the unsoundness of which is demonstrable 
by a careful analysis and consideration thereof in con¬ 
nection with the orderly subdivisions of Appellant’s 
Brief, counsel for Appellant feel that they owe it to 
this Honorable Court, and to their client, to make such 
careful analysis in connection wdth the orderly sub¬ 
divisions of Appellant’s Brief, in so far as said Appellees 
have dealt with subject-matter contained in any of 
subdivisions. In this manner, it will be conclusively 
shown to this Court that this appeal is not based on 
conflicting testimony, but on manifest error of the 
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trial Justice respecting undisputed facts, injcontro- 
vertibly established documentary evidence oyer the 
signature of said two Appellees, and uneontr^dicted 
testimony from their owm lips. 

II. APPELLANT WAS REPEATEDLY ASSURED 
THAT TRUST INSTRUMENT CREATED AN 
AGENCY OR MANAGEMENT TRUST SUB¬ 
JECT TO HER INSTRUCTIONS. 

At pages 2 and 3 of Appellant's Brief, under th^ above 
title or subdivision, four separate and distinct letters 
of Appellee Guy, written to Appellant during tjhe two 
years following the execution of the trust instrument, 
were quoted from, said letters explicitly telling Appellant 
that her instructions were controlling . However, on 
page 16 of Brief for Appellees LeClair and Guv, such 
explicit assurances are sought to be nullified pr dis¬ 
counted by calling them “isolated extracts", ajid, on 
pages 16 to 19 of said Brief, it is claimed that ^hiring 
the very same period, Appellant wrote letters to Mr. 
Guy showing that she understood, to the contrary of 
Mr. Guy's said assurances, that the property covered 
by the trust instrument u was not subject to her ifrder”. 
Such an incongruous situation is difficult to conceive, 
and obviously impossible to reconcile with intelligent 
dealings. We will not, however, thus summarily expose 
of the letters to which Appellees thus refer. This 
Court is entitled to have them dealt with, one by one, 
and to be shown the utter lack of basis for Appellees’ 
said assertions. It will be demonstrated thereby that, 
instead of the “extracts" quoted in Appellant's Brief 
being “isolated", they show the invariable and uniform 
condition of the assurances given to Appellant ((luring 
the two-year period following the execution of the! trust 
instrument. 
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(a) Said Appellees LeClair and Guy first quote (p. 
17 of their Brief) from letter of May 22, 1931, by Mrs. 
Dear to Mr. Guy: 

“Send him (Dick) what money you can . . . 

He now* know’s I haven’t the monev to give him.” 
(R. 199). 

This letter was written as part of a series following 
Mr. Guy’s letter to her of March 10, 1931, telling her 
that the income w’as not sufficient, and that further 
money could be made available under the following 
circumstances: 

“On the other hand, if you want me to sell 
some of your securities, or borrow’ further money 
to supply Dick’s wants, I can but comply with 
your instructions' ’ (R. 197). 

Another letter in said series w'as one from Mr. Guy to 
her of March 21, 1931, saying: 

“The total income is $6661.87 or approxi¬ 
mately S500.00 a month, while in addition to 
that, payments coming into the hands of the 
trustees from the mine will amount to $6250.00 
per annum, though this is really principal. 
The total which the trustees can receive is 
about 81000.00 per month. Of this, you have 
already directed us to distribute $750.00 to 
yourself, Beatrice and Dick, leaving about $250.00 
per month net. It requires about $113.00 per 
month to take care of the interest on your 
obligations. The loss in the operation of the 
farm has varied during your and Dick’s manage¬ 
ment from between $300.00 and $600.00 per 
month, so that the trustees have a deficit to face 
each month without any allowance for taxes, 
repairs, replacements, insurance or any other 
contingencies. The purpose of furnishing you 
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with these figures in this form is to impress 
upon you the absolute impossibility ot your 
making further contributions to any person and 
the necessity of disposing of your interest in 
the farm as soon as possible.” (R. 198). j 

A still further letter in said series, and the ofre im¬ 
mediately preceding the letter of May 22, 1931, quoted 
from by said Appellees, was one from Mr. Guy to her 
of May 21, 1931 (enclosing letter from Richard D. 
Dear to Mr. Guy asking that money be sent the Writer), 
Mr. Guy’s letter saying: 

“I wish you would advise me as to wha| reply 
you want me to make and I really think it will 
strengthen our hands if you will refuse tb send 
him any money whatever, but in event >tou do 
intend to help him in any way, instruct the 
trustees to forward such funds as you mby feel 
are absolutely necessary.” (R. 198). 

i 

Consequently, instead of Mrs. Dear’s letter to Mr. 
Guy of May 22, 1931, suggesting in any way thjit the 
property covered by the trust instrument wajs not 
subject to her order, it plainly appears that shp was 
then being explicitly told that she could “instruct the 
trustees ”, and that she was then actually givipg her 
instructions , in the light of the then shortage of, funds 
on hand which had been explained to her, and without 
any suggestion or recognition of any legal restrictions 
whatever upon her. Her said letter concluded as 
follows: j 

“Ask Dick what money he needs to get hway, 
& send him some. Of course I can’t staj;e the 
amount he should have. One hundred should 
be enough at this time.” (R. 199). 
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(b) Said two Appellees next quote (p. 17 of their 
Brief) from letter of June 1, 1931, by Mrs. Dear to Mr. 
Guv: 

“You say I must not send him money. How 
can I when I have none for myself, and he 
knows it.” (R. 200). 

This letter is undeniably a mere reiteration of actual 
conditions, and in no sense a recognition of any legal 
restriction. This is further shown by Mr. Guy’s reply 
of June 2, 1931, reiterating to Appellant that her in¬ 
structions are controlling , Mr. Guy stating therein: 

“I think the best thing for you to do is to tell 
him you have instructed me to send any money 
that is available and have him let me know just 
exactly what his needs are.” (R. 201). 

(c) Said two Appellees next quote (p. 17 of their 
Brief) from letter of June 3, 1931 (R. 201-2), by Mrs. 
Dear to Mr. Guy, reiterating her instructions to send 
money to her son. They obscure, however, the true 
meaning of what they quote by omitting all reference 
to the aforesaid intervening letter by Mr. Guy to Mrs. 
Dear of June 2, 1931. 

(d) Said two Appellees next quote (p. 17 of their 
Brief) from letter of June 4, 1931 (R. 203), by Mrs. 
Dear to Mr. Guy stating: 

“Dick can’t get away from there unless he 
has money. As you know I have none so he 
does not write to me for it.” 

Said Appellees obscure the real and plain meaning of 
said quotation by omitting to refer to letter of same 
date from Mr. Guy to Mrs. Dear (to which it was a 
reply) in which Mr. Guy stated “I can’t send either 





you or Dick money that I haven’t got”—“thpre just 
isn’t money in the trust fund to send him” (R.j 202-3), 
thereby emphasizing that what was being referred to 
was not any lack of power or authority in Alri. Dear, 
but merely a then existing shortage of funds. j 

(e) Said Appellees next quote (p. 17 of their Brief) 
from letter of June 5, 1931, by Mrs. Dear to A)fr. Guy 
(R. 203), making further reference to the then Existing 
shortage of funds being appreciated by her and her son. 

(f) Said Appellees next quote (p. 17 of thei^ Brief) 

from letter of June 11, 1931, by Mrs. Dear to Air. Guy 
(R. 205): | 

“Dick I think now realizes there is no money 
for him to get.” j 

| 

said sentence referring merely to the then Existing 
shortage of funds (and not to any lack of pdwer or 
authority in Airs. Dear), as clearly shown by another 
clause in said letter (which said Appellees omitted to 
quote): 

“Do you know for nearly a week I did not 
have money to buy stamps .” 

| 

Said Appellees also omitted to quote from Airs. Dear’s 
preceding letter to Air. Guy of June 9, 1931, 'jvritten 
from White Stone, L. I., N. Y., stating: 

“I have been here for two weeks without rt\oney .” 
(R. 204). | 

i 

(g) Said Appellees next quote (p. 18 of their Brief) 

from letter of June 15, 1931, by Airs. Dear to Mjr. Guy 
(R. 205): j 

“If it were possible for me to send him (Dick) 
$200 I certainly would do so.” 
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Said Appellees would have the Court believe that the 
words “If it were possible” referred to lack of legal 
power or authority in Mrs. Dear, notwithstanding it 
is plainly shown by the letter itself, and by the con¬ 
necting letters in the series, that what was referred to 
was the then existing shortage of funds. 

(h) Said Appellees next quote (p. 18 of their Brief) 
from letter of July 2, 1931, by Mrs. Dear to Mr. Guy 
(R. 207). The letter, when read in full, shows that 
Mrs. Dear then had only $30 in bank, and for nearly 
three weeks had not had a dollar, with Mr. Guy telling 
her constantly that no money was available, which 
finally brought forth from this lay woman the natural 
comment: 

“It is pretty hard to have to ask some one for 
my own money .” 

Yet Appellees, in utter disregard of the context and of 
the entire correspondence, would construe this clause 
into an admission by Mrs. Dear that the funds were 
not hers. 

(i) Said Appellees skip over Mrs. Dear’s letter to 
Mr. Guy of August 31, 1931 (R. 210), giving instructions 
that $500 be sent her son, said letter stating: 

“Now Mr. Guy Dick has no idea of returning 
to Washington & he is perfectly destitute, he 
can’t get any thing to do there in Reno, & 
hasn’t the money to get away. I want you to 
send him 8500 , he will I am sure find work some 
where j else. You have had over 87,000 this 
month <£ perhaps more .” 

Although Mrs. Dear further stated in this letter: 

“I can’t have my child starve. • Take it to 
yourself if your boy was in the same condition. 
It keeps me so unhappy, though he has not 
asked for a cent.” (R. 210). 




she was obliged to again write Mr. Guy more than a 
week later, on September 8, 1931, repeating her instruc¬ 
tions to “ send Dick S500 to get away from Reno” 
(R. 211), and adding: | 

“I will have to sell my diamonds if yoju don’t 
send him the money. I can’t let my child 
starve. Take it to yourself. You are a Rather.” 
(R. 211). I 

At page 18 of their Brief, said Appellees seek to jise this 
last-quoted letter of September 8, 1931, as showing Mrs. 
Dear’s conscious lack of legal power or authority to 
give instructions. 

(j) Said Appellees next quote (j>. 18 of theit Brief) 
from letter of October 21, 1931, by Mrs. Dear to Mr. 
Guy (R. 213). She tells Mr. Guy in this letter tjiat the 
“S500.00 should have gone to him (Dick)”, as tshe had 
previously directed, and also tells Mr. Guy: 

“In a letter from Dick yesterday, he tpld me 
he did not have the money for a meal! & no 
place to even sleep, he can’t get work, a$ there 
are ten men to every job. If he had the jmoney 
to get away from there (Reno) he might be able 
to get a job of some kind.” (R. 213). 

Both of these extracts are omitted by said Appellees 
from the quotation in their Brief, thereby enabling the 
unfounded contention that Mrs. Dear conceded she 
was without legal power or authority to give directions 
or instructions. Said Appellees included in their selected 
quotations, from the aforesaid letter of October 21, 
1931, the following: j 

“You have a paper giving Lillian everything 
I own. Will you please sent it to me, that I 
may change it. As it is not just, to my bojr, and 
I have no recollection of ever signing it.” 


She thus clearly indicated her understanding that 
nothing had been placed beyond her control or power 
to change. Mr. Guy replied thereto under date of 
October 27, 1931, saying: 

“It didn’t and don’t give everything to Lillian ”, 

and undertook to describe (or rather mis-describe) its 
nature and effect to her as follows: 

“it did turn over to the District National Bank 
and myself, as trustees, your properties, in an 
effort to preserve the income for you during 
your lifetime and prevent Dick from getting 
it” (R. 214). 


Mr. Guy thus carefully refrained from telling Mrs. 
Dear the real truth about the far-reaching provisions 
in favor of Mrs. LeClair (referred to as “Lillian 7 '’ in 
Mrs. Dear’s said letter to Mr. Guy), and also refrained 
from telling her anything about the trust being other 
than an agency or management one. In Mrs. Dear’s 
next letter to Mr. Guy, of November 9, 1931, Mrs. 
Dear’s growing dissatisfaction with Mr. Guy was 
clearly manifested, Mrs. Dear saying: 

“When the Will was made had no idea of what 
was being done by you. I have never owed a 
bill before that was not promptly payed, now 
have to pay in small payments until they are 
payed.” (R. 215). 

Mrs. Dear also thus clearly indicated her understanding 
that the trust instrument was nothing more than a will, 
and therefore subject to her control and change in any 
respect that she might wish. Such growing dissatis¬ 
faction on the part of Mrs. Dear apparently gave Mr. 







Guy cause for grave concern, lest Mrs. Dear should 
seek and obtain independent legal advice anjd thus 
learn the real truth about the trust instrument. Ac¬ 
cordingly, Mrs. Dear’s instructions of August 3lj, 1931, 
to pay S500 to her son (R. 210), were finally complied 
with by the payment to her son of $50 on November 
16, 1931 (R. 217), and the balance of $450 on November 
25, 1931 (R. 220-1). Moreover, in order, apparently, 
to re-assure Mrs. Dear that the trust instrument was 
merely an agency or management one, the terms ot which 
bound only the Trustees, and that such terms cquld he 
violated under Mrs. Dear’s instructions, and, bf such 
re-assurance tending to lessen or remove the dagger of 
Mrs. Dear seeking and obtaining independent legal 
advice, Mr. Guy wrote Mrs. Dear, on November 25, 
1931, saying: 

I 

“In accordance with your instructions we have 
increased the loan from the District National 
Bank by a sufficient amount to send Didk the 
$450. For your information, I am enclosing 
herewith a copy of the letter accompanying the 
check. I hope both you and he understand the 
matter fully, and that in making this payment 
to him I am under your instructions violating the 

terms of the trust.” (R. 221). 

. | 

(k) (1) (m) Said Appellees did not find it expedient 
to deal at all in their Brief with said significant letter 
from Mr. Guy to Mrs. Dear of November 25, '1931, 
which is, undeniably, too clear to admit of any (jloubt 
or equivocation. However, they still had the temerity 
to quote and rely in their Brief (pp. 18-19) upon selected 
quotations from letters of Mrs. Dear to Mr. GuyJ just 
prior to said November 25, 1931, namely, of November 
10, 1931 (R. 216-217), November 12, 1931 (R. 217), 
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and November 18, 1931 (R. 219), as supposedly showing 
a recognition by Mrs. Dear that she w*as without legal 
power or authority, w’hereas the letters plainly recognize 
nothing of the sort, but refer instead to lack of funds 
then on hand as asserted by Mr. Guy himself in his 
letter to her of November 10, 1931, Mr. Guy’s said letter 
having stated: 

‘‘To be exact, the income account is overdrawn 
83,009.31, so that while there is a capital balance 
of 82,346.00, the combined accounts are over¬ 
drawn S663.10. In other words, we owe the 
bank 8663.10 for which they have no note or 
security.” (R. 216). 


(n) (o) (p) (q) Said Appellees elected to ignore in 
their Brief the positive assurances given by Mr. Guy 
to Mrs. Dear during the following year 1932,—and 
quoted on page 3 of Appellant’s Brief,—that he was 
paying “ every possible attention ” to all of Mrs. Dear’s 
“instructions”, but that “no one can do the impossible ” 
(R. 226), and further that “unless we honestly express 
our views, we would not be fairly representing your 
interests ” (R. 223). Instead, they quote from four 
letters written by Mrs. Dear to Mr. Guy in 1932, 
namely, of July 1, 1932 (R. 222), July 10, 1932 (R. 
223-224), August 1, 1932 (R. 225), and December 8, 
1932 (R. 229), in each of which she asserted and in¬ 
sisted that the annual payments of 86250 each from the 
Utah Mine belonged to her son, and that she had 
never authorized the inclusion thereof among her ow*n 
properties which were being managed in the trust. 
Obviously, such assertion and insistence by Mrs. Dear, 
as to such segregation, cannot possibly be twisted into 
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a concession or recognition by her that the tru$t itself 
was other than an agency or management one fjor her. 
Moreover, it is not understood how said Appellees can 
expect to help their case by quoting Mrs. Deal’s said 
assertions, because, in letter of June 10, 1931, Mr. Guy 
told Mrs. Dear that said Utah Mine share was being 
merely held by the Trustees as security for the repayment 
by her son of certain loans which Mrs. Dear had obtained 
for her son’s benefit (R. 204-205), whereas th^ trust 
instrument itself shows this to be untrue, and thjit Mr. 
Guy had included it absolutely in the trust, w|ith no 
reference whatever to the same being held as security 
for loans to Mrs. Dear’s son, but instead a direct pro¬ 
vision in connection therewith in favor of Mrs. IieClair 
(R. 13-14). Manifestly, such deception as to the 
provisions of the trust instrument itself could not have 
been practiced, and doubtless would not havd been 
attempted, but for the realization that Mrs. De&r had 
neither independent legal advice nor a copy of th^ trust 
instrument. 

Obviously, the res gestae showing contained ih. this 
documentary evidence is so clear and conclusive, as to 
leave nothing to doubt or conjecture, not only about 
Mrs. Dear’s understanding at all times that the; trust 
instrument created merely an agency or management 
trust, but also that said two Appellees were well aware 
of, and responsible for, Mrs. Dear’s said understanding. 
Said Appellees do not see fit to mention the significant 
letter of July 15, 1932, from Mr. Guy to Mrs.j Dear 
saying that 11 The reason the trust was established was 
because the dairy farm was running behind ” (R. 2^4).— 
for which purpose an agency trust would be apprbpiate 
and quite sufficient. Another very illuminating letter 
on this subject, written by Mrs. Dear to Mr. Guy, 
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which said Appellees omitted to mention, is one of 
August 7, 1932: 

'‘Had I known I would be tied up as I have 
been, assure you I never would have given my 
consent to the trust. As I have told you, did 
all my business until Lillian met vou, & then 
seemed to think every thing would be as before, 
only you run it <£* I had only to suggest any 
thing \o you , & it would be done.” (R. 227). 

It was, of course, quite necessary'to keep Mrs. Dear 
under such understanding, lest she might seek and 
obtain independent legal advice and learn the real 
nature and character of the instrument. The afore¬ 
said res gestae documentary showing is, obviously, so 
conclusive, as to leave no more room for giving effect 
to mere oral testimony of witnesses to the contrary 
thereof, than there would be for producing witnesses 
at the foot of a mountain to testify to the non-existence 
thereof. 

Nor can the consistent, and demonstrably true, 
position of the Appellant, in her bill of complaint, and 
in her Brief, that she understood, and was led to believe, 
that she was to, and did, execute a trust instrument 
creating an agency or management trust, be demolished 
or rendered inconsistent by the inconsistency of said 
Appellees themselves, in mis-stating, on page 5 of their 
Brief, that Appellant's counsel "contend that the appel¬ 
lant did not understand that she was executing a trust 
instrument” , §aid Appellees themselves later admitting 
on page 26 of their Brief, well knowing that Appellant’s 
counsel were making no such contention, and that 
Appellant’s position and contention throughout has 
been that she was led to believe, and given to under- 
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stand, that she was executing a trust instrument Which 
created “an agency trust”. i 

i 

l 

I 

III. CONFLICTING, SHIFTING AND INCONSIST¬ 
ENT CLAIMS OF SAID APPELLEES A^ TO 
APPELLANT BEING FURNISHED WITH jONE 
OF THE TRUST INSTRUMENTS, OR A COPY 
OR COPIES. I 

i 

At page 5 of Appellant's Brief, the evidence ip this 
connection is referred to, showing that Mrs. LelClair 
gave testimony claiming that Mrs. Dear was given 
one of the triplicate originals of the instrument aj; the 
time of its execution (R. 117), but that it later appeared 
from the testimony of witness Colton (R. 132-3) 
that Mrs. LeClair’s testimony could not be tru<^, as 
the instrument had not been completely execute^, or 
delivered, at the time referred to by Mrs. LeClair, and 
Mr. Guy’s clerk Miss Oliver retained after that [time 
all three of the triplicate originals, and that, folloWing 
such refutation of Mrs. LeClair’s testimony, Air. Guy 
took the stand and admitted that none of the originals 
was ever furnished Mrs. Dear, saying: 

i 

“It never occurred to me that she wanted an 
executed copy” (R. 189). j 

At pages 22 and 23 of said Appellees’ Brief, a futile and 
altogether incomprehensible attempt is made to explain 
away the incontrovertible situation so pointed ou^ in 
Appellant’s Brief. j 

On said page 5 of Appellant’s Brief, precise reference is 
made to the evidence clearly demonstrating that j^Irs. 
Dear did not receive, and, under the startling conditions 
revealed by the documentary evidence, could not ^on- 
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ceivably have received, a copy of the trust instrument 
until January, 1933, just before the filing of this suit 
and about two years after the execution of the instru¬ 
ment. Nevertheless, said Appellees, at pages 23 and 
24 of their Brief, seek to controvert this perfectly obvious 
condition of affairs, and notwithstanding, Mr. Guy 
himself directly admitted that he as an individual 
never gave Mrs. Dear a copy (R. 189). He claimed, 
however, to have “a recollection of giving instructions 
on at least three occasions that copies should be sent 
her” (R. 189), and also “a recollection of seeing copies 
given her on the occasion of the execution of the trust 
itself” (R. 189). No explanation has been offered as 
to why Mrs. Dear should be so deluged with copies, 
while her original was being detained from her. If 
Mrs. Dear was so deluged with copies, through messenger, 
mail or otherwise, the undisputed facts and circum¬ 
stances leave no room for doubt that Mrs. LeClair 
was on hand (as she was admittedly on hand at the 
time of the execution of the trust instrument) and 
thereby afforded an opportunity to herself take over 
and preserve the same, just as she was on hand in her 
mother's apartment, after the filing of this suit, to 
secretly tear out of her mother's family ledger certain 
pages thereof for the claimed purpose (asserted after 
having been discovered in the act) of preserving them 
for her mother. Again, it is quite conceivable that 
copies may have gone direct to Mrs. LeClair herself 
as “acting for Mrs. Dear”, because Mr. Guy directly 
admitted treating Mrs. LeClair as acting for Mrs. 
Dear in connection with this matter (R. 153). At 
all events, it is self-evident that Mr. Guy must have 
known that ]\Irs. Dear was not really in possession of a 
copy of the trust instrument, to which she could refer, 
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when he repeatedly wrote her to the contrary df the 
provisions of the instrument. It is significant, i^i this 
connection, that when Mrs. Dear wrote Mr. Giiy on 
October 21, 1931 (R. 213): j 

11 Will you please send it to me, that I| may 
change it.” 

l 

Mr. Guy avoided, even at that late day, sending | Mrs. 
Dear one of the triplicate originals of the trust instru¬ 
ment, of w’hich he then still retained two, but contented 
himself with claiming “I have already sent yoi^ two 
copies” (R. 214), and refrained from then sending her 
anything showing the terms and provisions ofj the 
instrument. The tell-tale sequence of dates, shcjwing 
(1) that up to January, 1933, Mr. Guy was assuring 
Mrs. Dear that she was in control, (2) that in January, 
1933, Mrs. Dear actually succeeded in obtaining a 
copy of the trust instrument, and (3) that immediately 
thereafter, in February, 1933, Mr. Guy reversed his 
assurances to her (R. 231, 234), leaves no sensible 
doubt that Mrs. Dear was without any copy of the 
instrument until January, 1933, and further that j Mr. 
Guy well knew such to be the case. Being wholly 
unable to overcome these plain and indisputable facts, 
said Appellees seek, in their Brief, to divert attention 
therefrom by criticizing the ultimate obtaining of a 
copy of the trust instrument by Mrs. Dear through the 
medium of counsel in Florida secured by her son While 
she was visiting her son there (pages 24-25 of said 
Appellees’ Brief). Said Appellees thereby, in effect, 
suggest or indicate that they regard it as a reprehensible 
thing, and a positive injury to them, for them to have 
been found out. 
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IV. SUPPOSED EXPLANATION TO MRS. DEAR 
OF THE TERMS OF THE TRUST INSTRU¬ 
MENT BEFORE ITS EXECUTION. 


At page 26 of Appellant's Brief, certain significant 
testimony of Commander LeClair was accurately quoted 
as follows: 


‘‘The final draft—when that was brought up, 
I ca ( me up from Newport News and went over 
it sentence by sentence and word for word almost 
with Mrs. Dear. I spent two days at it.” (R. 
98). 


Attention was called to the significant use by Commander 
LeClair of the word “almost'’, and how it harmonized 
with the testimony of Mrs. Dear: 

“but he didn’t read it all. He didn’t say that it 
all was going to my daughter and my son and I 
were left out” (R. 51). 

Instead of dealing with this undeniable condition of the 
record, said Appellees, at page 12 of their Brief, elected 
to utterly disregard it and to boldly assert that “it 
was read over to her and discussed with her sentence 
by sentence” by Commander LeClair, said Appellees 
omitting all reference to the qualified word “ almost ” used 
by Commander LeClair himself in his testimony. 

Again, at page 13 of said Appellees’ Brief, it is stated 
that, at the time of the execution of the instrument, 
“Mr. Guy and Mr. Colton further discussed and ex¬ 
plained it i to her”. The language so used implies, 
without basis or warrant, that Mr. Colton, previous 
to that time, had discussed the terms of the instrument 
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with Mrs. Dear and explained them to her, wherfeas the 
direct contrary is true, Mr. Colton himself testifying: 

“I don't recall discussing directly with Mrs. 
Dear any of the details in connection with this 
trust. My first discussion was in Mr.! Guy’s 
office.” (R. 127). ! 

Said Appellees also seek to convey the impression 
that a Mr. Peyton, an old banking friend of Mrs. Dear 
located in Minnesota, had recommended this j trust, 
their effort in that connection being made at pagi 11 of 
their Brief as follows: 

“Mrs. LeClair suggested that she pijt her 
property in trust, as Mr. Peyton, a very old 
friend of the family, had several years \ before 
advised.” 

The record pages cited as supporting this assertion 
show instead that Mr. Peyton’s suggestion was not 
made “several years before ” but twenty years before , as 
Airs. LeClair herself testified, saying: 

“Mr. Peyton advised her to put her mopey in 
trust so she wouldn’t be bothered with it and 
things be taken care of. He advised her then, 
just after my father died in 1910, before we!came 
east.” (R. 112). ! 

I 

The question of time is important, because Appellees 
could hardly hope to convince the Court that, Mr. 
Peyton had suggested in 1910 that Mrs. Dear part 
with title to her property, make an irrevocable donation 
of it upon her death to her daughter to the exclusion 
of her son and grandchildren, and that she place hbrself 
at the mercy of a lawyer-friend of the daughter. 

On said page 11 of said Appellees’ Brief, another 
striking inaccuracy occurs. The statement is there 
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made that Commander LeClair, after working on the 
trust “for several days”, informed Mrs. Dear that he 
was not competent to prepare such a document, page 
97 of the record being cited as supporting the statement 
made. There is no mention of several days on that 
page. This gratuitous and unwarranted addition of 
the words “several days” to the record is apparently 
an effort to harmonize the conflicting testimony of 
Commander LeClair and Mr. Guy as to when Mr. 
Guy was called in to put the deed in legal form. Com¬ 
mander LeClair’s testimony was that he worked on 
the deed until about Thanksgiving and that some 
lawyer (Mr. Guy) was then called in (R. 97). Mr. 
Guy’s testimony, however, was that his activities 
began as early as November 4th or 5th (R. 149). 

It goes without saying, of course, that there was no 
appropriate place in the distorted statement of the 
case by said Appellees to make any reference to the 
testimony of Commander LeClair that after appre¬ 
ciating “it would not look so well” (R. 97) if he had a 
hand in the making of the trust, he nevertheless con¬ 
tinued to sit in at conferences in regard to the matter 
(R. 100), and actually undertook the task of explaining 
the final draft to Mrs. Dear in the presence of Mrs. 
LeClair (R. 98), which astounding situation is specifically 
dealt with at pages 25 and 26 of Appellant’s Brief. 

V. COMPARISON OF MRS. DEAR’S LIBERAL GIFTS 
TO HER TWO CHILDREN, RESPECTIVELY. 

At pages 26 and 27 of said Appellees’ Brief, the im¬ 
pression is sought to be given that, although Mrs. 
Dear had been extremely liberal to both of her children, 
she had, prior to the execution of the trust instrument, 




really given her daughter Mrs. LeClair $ 145,(1)00 less 
than she had given her son (a table of comparative 
gifts to each being attempted to be made at page 27 
of their said Brief, totaling $67,000 for the daughter* 
and $212,500 for the son—the difference between said 
figures being $145,000). However, on said page 27, 
they expressly refer to tabulation of gifts to the daughter 
appearing on pages 9 and 10 of Appellant's Brief and 
totaling $203,250, and expressly admit that, j “aside 
from the valuation of $100,000 placed on the assign¬ 
ment in January, 1931, of the accruing yearly payments 
of one-half of the mining interest", the total <j)f gifts 
received by the daughter, listed on pages 9 and 10 of 
Appellant’s Brief, is “substantially correct", pamely 
$203,250. Said $100,000 valuation of said paining 
interest, so assigned to the daughter, is based upon the 
testimony of Mr. Guy himself: ! 

“I knew that that half interest amounted to 
approximately $100,000" (R. 187). j 

! 

i 

Consequently, the figure $67,000, used in Appellees’ 
said comparative table, as representing gifts to the 
daughter, is admittedly misleading and incorrect. More¬ 
over, the Appellees’ tabid of claimed gifts to tpe son 
aggregating $212,500, is made up by the inclusion therein, 
among others, of a group of items aggregating $43,000 
claimed by said Appellees wdth reference to the Vood- 
grove Farm, with the distinct admission that dupli¬ 
cations w^ere, or may be, included therein, and thpt the 
same were subject to verification and correction (R. 
263-4). Only $14,805.63, however, of said claimed 
$43,000 (or to be exact $43,283.54 claimed) was accepted 
as correct (R. 264) and the real status of the remaining 
$28,477.91 was never shown, that is to say, as t<j) how 









22 


much of it represented duplications or other errors. 
Accordingly, Appellees’ said figure of $212.500 should 
be reduced to §184,022.09. The record does not make 
certain whether or not this total of §184.022.09 or the 
aforesaid excluded §28,477.91 includes the mine money 
payments received by the son or paid for his benefit, 
aggregating about §30,000. However, the son did 
assign to Mrs. Dear his interest in the Woodgrove 
Dairy Farm, by deed of December 1, 1930, together 
with the cattle and equipment on the Farm (R. 249). 
§20,000 (of the §25,000 received by the son in 1929 
and included in Appellees’ aforesaid table) went into 
the purchase of those cattle. The total value of said 
Farm interest, cattle and equipment, obviously, ex¬ 
ceeds the total amount of such mine money plus the 
aforesaid §28,477.91 unverified items asserted by Ap¬ 
pellees with reference to the Farm accounts. There 
is nothing in the record to show that the daughter 
ever returned anything to Mrs. Dear. 

In view of the absolute provision in the will of Mrs. 
Dear’s husband, giving Mrs. Dear everything absolutely 
(R. 251), it is not believed that this Honorable Court 
can be greatly concerned with any fine or exact ascer¬ 
tainment of the comparative totals of her gifts to her 
two children, respectively. Mr. Guy admits having 
been given to understand by Mrs. LeClair, prior to the 
drawing of the trust instrument, that her father’s 
will gave her a vested interest in one-half of his estate 
(R. 185). Consequently, Mr. Guy, as the lawyer- 
friend of Mrs. LeClair, naturally felt interested in 
ascertaining whether she had already received her 
full one-half. In fact, Mr. Guy testified: 

“I can’t fix any time when that misconception 
was removed'’ (R. 185). 








thus clearly indicating that Mr. Guy was laboring under 
that misconception when drafting the terms aijid pro¬ 
visions of the trust instrument. This doubtless accounts 
in large part for the strange and most extraordinary 
nature of such terms and provisions. Mr. Guy (admits 
never having read said will before this trust instrument 
was executed (R. 185). 

Respectfully submitted, 

ALBERT W. FOX, ! 

GEO. E. SULLIVAN,! 

Attorneys for Appellant . 
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George H. Lamar, Trustee, et al. 1 
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a Supreme Court of the District of Columbi^. 

Equity. No. 50473. I 

Kate Woodworth, Plaintiff, 

vs. | 

John A. Moore, Jr., Otherwise Known as J. AlfreO Moore, 
Individually and as Executor and Trustee; Mary C. 
Moore, Sarah Randolph, George E. Moore, and William 
A. Moore, Individually and as Surviving Partners, 
Defendants. j 

United States of America, ! 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in s^id Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the alcove-en¬ 
titled cause, to wit: j 

1 Bill of Complaint. j 

Filed November 6, 1929. | 

i 

In the Supreme Court of the District of Columbia, Molding 

an Equity Court. 

Equity. No. 50473. j 

Kate Woodworth, Plaintiff, 

I 

vs. I 

John A. Moore, Jr., Otherwise Known as J. Alfred Moore, 
Individually and as Executor and Trustee; Mdry C. 
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Moore, Sarah Randolph, George E. Moore, and William 
A. Moore, Individually and as Surviving Partners, 
Defendants. 


To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1. The plaintiff, Kate Woodworth, is a citizen of the 
United States and a resident of Montgomerv Countv, Marv- 
land, and brings this suit in her own right, as is hereinafter 
more particularly set forth. 

2. The defendant, John A. Moore, Jr., otherwise known 
as J. Alfred Moore, is a citizen of the United States and a 
resident of Prince Georges County, Maryland, and is sued 
in his own right and as Executor and Trustee named in the 
Last Will and Testament of John A. Moore, late of the 
District of Columbia, deceased, as is hereinafter more par- 
ticularlv set forth; the defendant, Marv C. Moore, is a 
citizen of the United States and a resident of the District 
of Columbia, and is sued in her own right, as is hereinafter 
more particularly set forth; the defendant, Sarah Ran¬ 
dolph, is a citizen of the United States and a resident of the 
District of Columbia, and is sued in her own right, as is 

hereinafter more particularly set forth; the defend- 
2 ant, George E. Moore, is a citizen of the United 
States and a resident of Prince Georges County, 
Marvland, and is sued in his own right and as one of the 
two surviving partners of John A. Moore & Sons, as is 
hereinafter more particularly set forth; and the defendant, 
William A. Moore, is a citizen of the United States and a 
resident of the District of Columbia, and is sued in his own 
right and as one of the two surviving partners of John A. 
Moore & Sons, as is hereinafter more particularly set forth. 

3. On or about the 24th day of September, 1929, John A. 
Moore, a citizen of the United States and a resident of the 
District of Columbia, departed this life, leaving, as his sur¬ 
vivors, Mary C. Moore, as his widow, and his five children, 
plaintiff Kate Woodworth and the defendants, John A. 
Moore, Jr., otherwise known as J. Alfred Moore, Sarah 
Randolph, George E. Moore, and William A. Moore, all of 
full age. 

4. Thereafter, the defendant, John A. Moore, Jr., caused 
to be filed in the Office of the Register of Wills of the Dis¬ 
trict of Columbia and, through petition, offered for probate 
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and record, as the Last Will and Testament of j decedent, 
and caused to be submitted to the Register of Wills of the 
District of Columbia proof of the execution of the testa¬ 
mentary instrument of decedent, dated the 7th daiy of Sep¬ 
tember, 1922, wherein the decedent gave, devised}, and be¬ 
queathed unto the said defendant, John A. Moor|e, Jr., as 
his Executor and Trustee thereinafter named, “jhis heirs 
and assigns forever”, all of his property, of every char¬ 
acter and description, of which he might be seized or be 
entitled at the time of his death, except the watch And mer¬ 
cantile business forming the subject matter of said co-part¬ 
nership, mentioned respectively in items “First” and 
“Second” thereof— ! 


3 “in and upon the following trusts, that is t^> say, to 
sell, convey, transfer and dispose of in sulcli man¬ 
ner, or in such parts or parcels, at public or private sale, 
or by contract, at such time or times and at such place 
or places, for cash or upon such terms and conditions as 
in his discretion may seem most advantageous to my es¬ 
tate and upon any sale or transfer being made by i\rv here¬ 
inafter named Executor and Trustee, or his successor, he 
is hereby authorized and empowered to execute, Acknowl¬ 
edge and deliver all necessary and proper deeds Or other 
instruments for vesting in the purchaser or purchasers or 
the transferee or transferees the title thereof, and tjhe pur¬ 
chaser or purchasers, or the transferee or transferees, are 
not required to see to the application of the piirchase 

monev. 

* 

And until a sale, transfer or other disposition ib made 
of my property my hereinafter named Executor antfl Trus¬ 
tee, or his successor, is hereby authorized and empowered 
to manage, care for, rent the same or any part thereof, 
collect and receive the rents, issues, profits and jncome 
therefrom and keep the same in repair and p|ay all 
charges, taxes, insurance and the like. | 

Out of the income and proceeds of sale derive^ from 
said property to pay j 

(a) Such debts as are properly chargeable against my 

estate; | 

(b) To my wife Mary C. Moore, a sum in cash ec|ual to 
one-third (1/3) value of the personal property s<j>ld bv 
mv said Executor and Trustee and a sum equal to the 
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commuted dower interest in mv real estate of which I may 
die possessed. 

(c) To my sons and daughters Kate Woodworth, Sarah 
Randolph, John A. Moore, Jr., William A. Moore and 
George E. Moore, the balance of said income and pro¬ 
ceeds, share and share alike. 

I direct that such sums of money as may be owin«- me 
at the time of my death by any of my said children shall 
be taken in part satisfaction of the distribution hereby 
provided for him, her or them.” 

The subject matter of said item ‘‘First” was a watch to 
plaintiff, William A. Moore, and said item “Second” 
reads as follows: 

“I do give to my sons William A. Moore and George 

E. Moore, the good will of my business now conducted by 

me at #1913 Seventh Street, Northwest, Washington, 

D. C., together with the stock in trade, fixtures and effects 

belonging thereto, including the book accounts and money 

due to me in respect thereof; my said sons to discharge 

my general estate from all debts due in respect of said 

business at mv decease.” 

* 

By the “Fourth” and last item in said will, decedent 
undertook to “nominate, constitute and appoint” his said 
son, defendant John A. Moore, Jr., “to be the Executor 
and Trustee”^ and to “will and direct that he• shall not 
be required to give any bond for the faithful per- 
4 formance of his duties as such”; as all of which 
will more fully and at large appear by reference to 
an authenticated copy of said Last Will and Testament, 
as filed in the Office of the Register of Wills on September 
27, 1929, with certain other documents thereto attached, 
filed herewith and marked Exhibit “A”, and the petition 
of the defendant, John A. Moore, Jr., in the name of J. 
Alfred Moore, for probate of said will, as filed in said 
Office October 15, 1929, authenticated copy of which is 
also filed herewith, marked Exhibit “B”. 

5. That, subsequent to the execution of said will, the 
business, stock in trade, effects, fixtures, and book ac¬ 
counts mentioned in said item “Second” of said will be¬ 
came the subject matter of a co-partnership, formed by 
written agreement dated the 6th day of June, 1928, the 
firm name being “John A. Moore & Sons”, and which co- 
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partnership was composed of the decedent, John A. Moore, 
Sr., the defendant, William A. Moore, and the defendant, 
George E. Moore, the capital of said co-partnership hav¬ 
ing* all been furnished by the decedent, and wljich said 
business was so conducted up to the time of the ^ieath of 
decedent, at which time the debts amounted to the esti¬ 
mated sum of approximately $2,000. A copy of sAid part¬ 
nership agreement is herewith tiled, marked" Exhibit “C”. 

6. That, subsequent to the execution of said ; will by 
said decedent, to wit, on or about the 20th dav Of Mav, 
1925, the decedent purchased, at a cost to him of $6,500, 
for, and placed the plaintiff, Kate Woodworth, i^i actual 
possession of, the residence property in Montgomery 
Countv, Marvland, which is valued by the said John A. 
Moore, Jr., at $7,000, and referred to, in his said petition 
for probate, as among the properties of which tl|e dece¬ 
dent died seized and possessed; that the plaintitjf, Kate 
Woodworth, avers that the title to said property p*as re¬ 
ceived and held bv her father in trust for her, the 

5 cost to him to be charged against her as a debt due 
from her to the estate, agreeably to the lasit para¬ 
graph of item “Third” of said will; and said plaintiff, 
Kate Woodworth, further avers that, among the evidences 
of indebtedness making up the item of $60,000 mentioned 
in paragraph 4 of his said petition for probate, is included 
the approximate sum of $800, which was disbursed by the 
decedent for the plaintiff after May 20, 1925, and cjharged 
against her, in payment for permanent improvlements 
placed by her on the said property, the decedent I taking 
from her evidence of indebtedness therefor, as afojresaid. 

7. That, subsequent to the execution of said will, ac¬ 
cording to the best recollection and belief of the plaintiff, 
about the time of the purchase by decedent of the afore¬ 
said property in Montgomery County, on which the Plain¬ 
tiff, Kate Woodworth, now resides, and in line with the 
desire of decedent that his children should be houbed in 
homes free from the control of strangers, and with the 
cooperation and participation in the transaction t|y the 
defendant, John A. Moore, Jr., the decedent financed the 
purchase, for the use and benefit of the defendant, Gj-eorge 
E. Moore, from John A. Moore, Jr., of a plot of ground 
on which the said John A. Moore, Jr., had erected gj resi¬ 
dence, as a result of which there was executed and deliv¬ 
ered by him a deed by the name of J. Alfred Moor|e and 
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wife to the defendant, George E. Moore, of said plot in 
the subdivision known as “Hyattsville Hills”, at River- 
dale, Prince Georges County, and which property plain¬ 
tiff avers was largely, if not wholly, paid for by the de¬ 
cedent ; and the plaintiff, Kate Woodworth, further avers 
that whatever may be found in an accounting between the 
estate and the said defendant, George E. Moore, to have 
been the cost to decedent of said property should, as in 
other instance, be chargeable in final distribution 
6 as a debt due from the said George E. Moore at the 
time of the death of decedent under the said last 
paragraph of item “Third” of the will. 

8. That the sixteen lots in Prince Georges County, Mary¬ 
land, more particularly set forth in paragraph 2 of said pe¬ 
tition for probate, were first acquired by decedent by deed 
from the defendant, John A. Moore, Jr., by the name of 
J. Alfred Moore and wife, by general warranty deed dated 
September 18, 1928, recorded September 19, 1928, among 
the Land Records of Prince Georges County, in Liber 
#332, Folio #221, “subject to mortgages or deeds of trust 
of record”; and which conveyance was supplemented by 
a deed to decedent for Lot #4, in Block C, from Grace R. 
Ferris and husband to John A. Moore, dated September 
22, 1928, and recorded October 12, 1928, among the Land 
Records of said Prince Georges County, in Liber #332, 
Folio #221; that plaintiff is informed and believes and 
avers that all of the lots so mentioned in said petition for 
probate are assessed on the Treasurer's records of Prince 
Georges County in the name of decedent, except Lot #13, 
in Block B, and that the lots so assessed, with the improve¬ 
ments thereon, aggregate the sum of $37,820, and petition¬ 
ers are further advised that the mortgage encumbrances 
against the lots are quite heavy and plaintiff does not know 
the value of the equities in said properties; that taxes on 
said properties are in arrears in part for the tax year end¬ 
ing June 30, 1927, and for the whole years ending June 30, 
1928, June 30, 1929, and June 30, 1930, besides the penal¬ 
ties, costs of any tax sales, and the penalties resulting from 
such continuous arrearages; that said lots, for the most 
part, at least, are improved by residences constructed by 
defendant, John A. Moore, Jr., prior to said conveyances 
thereof to the decedent as aforesaid, and that the notes se¬ 
cured by mortgages on said properties were, for the most 
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i 

part, either made or endorsed by the salc|l John A. 

7 Moore, Jr., in the name of J. Alfred Moore; that 
such notes, secured by second mortgages! or deeds 

of trust, are almost, if not quite, all on the partial payment 
plan, whereby and whereunder monthly payments are 
called for, to be applied first to accrued interest afid then to 
the reduction of principal; since May 29, 1929, during ill¬ 
ness of decedent, payments on these encumbrance^ have re¬ 
mained in arrears, except to the extent that they jmay have 
been provided for out of rents collected by one of jthe agent 
firms whose clients or members are holders of sonjie of said 
encumbrances; that such of said residences as a^e rented 
are, for the most part, as the plaintiff believes, rented on 
the basis of markedly insufficient sums to provide for the 
accruing interest, taxes, and partial payments on! the sev¬ 
eral properties rented; and, although the decedent pro¬ 
vided, as proceeds of the discount of his own promissory 
note, now overdue, the sum of $2,509.48 for the purpose of 
making up deficiencies received from said property up to 
May 29, 1929, $.‘162.93 thereof was incorrectly applied to 
encumbrances on other properties for the benefit of the 
defendant, John A. Moore, Jr. | 

9. That, in paragraph 4 of said petition for prolate, the 
defendant, John A. Moore, Jr., in explanation of his ex¬ 
clusion of the sum of $7,000 supplied by decedent at his 
request in the late summer and fall of 1928, avefs under 
oath that he “does not believe” the same “is owed! by peti¬ 
tioner, but some of the legatees claim otherwise” r and as 
to which plaintiff is informed and believes and avers that 
substantially the said aggregate sum was applied to the 
payment of judgments of record in Prince Georges] County 
against said defendant, in the name of J. Alfred! Moore, 
and which judgments constituted a lien against alll prop¬ 
erties and the equities in all properties then standing in 
the name of the said J. Alfred Moore in said Prince 
Georges County, including the principal known assets of 
said defendant in the form of equities in certain properties 
in Prince Georges County; and your plaintifff is in- 

8 formed and believes and avers that the fund of 
$7,000, with accrued interest thereon, as provided by 

the decedent and applied to the payment of the judgments 
as aforesaid, constitute a basis in right on the par): of the 
estate of decedent to a lien, by subrogation at least, jagainst 
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the remaining equities in the properties of the defendant, 
John A. Moore, Jr., so relieved from said judgment liens 
bv the use of the funds of decedent. 

10. That, among the personal assets of the estate of de¬ 
cedent averred in said petition for probate, paragraph 4 
thereof, is an item of $60,000, “of money in bank, promis¬ 
sory notes and debts due to decedent”; that, of this said 
sum, as plaintiff is informed and believes and avers, the 
aggregate sum of $44,986 consists of alleged debts of the 
aforesaid five children of decedent, of which $31,307 were 
based upon certain evidences of debt of the defendant, John 
A. Moore, Jr., $7,365 of the defendant, Sarah Randolph, 
$1,707 of the defendant, George E. Moore, $3,107 of the 
plaintiff, Kate Woodworth, and $1,500 of the defendant, 
William A. Moore; but that the same did not include said 
$7,362.93, claimed by plaintiff as a debt to the estate of the 
defendant, John A. Moore, Jr., or the $6,500 claimed by 
the plaintiff, Kate Woodworth, as an amount payable by 
her to the estate upon the final settlement and the vestiture 
of title of said Montgomery County property in her, or a 
charge against the defendant, George E. Moore, for the 
whole, or such part as may be found of consideration paid 
by decedent for his home aforesaid: and plaintiff believes 
that the same does not include still other indebtednesses 
of the defendant, John A. Moore, Jr., to the estate of de¬ 
cedent, based upon transactions had between him and the 
decedent, the details of many of which are peculiarly within 
the knowledge of said defendant, John A. Moore, Jr. 

11. That the undivided one-half interest in Parcel 107/16, 

referred to in paragraph 3 of the petition for pro- 
9 bate as being assessed at $16,495, is involved in a 

partition suit, now pending in the Supreme Court of 
the District of Columbia, in Equity #49,994, as instituted 
in the name of the decedent against the other heirs at law 
of Elizabeth A. Moore, deceased. 

12. That the real estate known as Lot #23, in Square 
#440, mentioned in said paragraph 3 of the petition for 
probate, is erroneously stated therein to be “of the total 
assessed value” of $96,580, whereas, in fact and in truth, 
said property is assessed, for the year ending June 30, 
1930, at the aggregate sum of $42,580, of which $36,580 is 
against the land and $6,000 against the improvements 
thereon; that said improvements consist of three stores 
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known as Premises # 1909, 1911, and 1913 Seventh Street, 
N. W.; that Premises #1909 was held by decedent at the 
time of his death, subject to a lease to Louis Sokiolove for 
three years, beginning about August 15, 1929, at] a rental 
of $1,200 per year, payable in monthly instalment^ of $100 
each; that Premises #1911 is occupied under a j monthly 
tenancy yielding a rental of $85 per month; that! the rear 
part of Premises #1913 is rented on a monthly Rental at 
$50 per month, and the balance of said property] is occu¬ 
pied by the mercantile establishment referred tci in item 
‘‘Second” of the will, and is now being conducted by the 
defendant, William A. Moore, and the defendant j, George 

E. Moore, surviving partners. j 

• • 1 

13. That the plaintiff avers that the actual indebtedness 

of John A. Moore, Jr., to the estate of decedent, at the 
time of the death of decedent and since, materially exceeds 
any distributive share which might otherwise bcj appor¬ 
tioned to him under subparagraph “(c)” provision of the 
trust contained in the will as set forth in item “Third” 
thereof. 


14. That, subsequent to the execution of the will afore¬ 
said, the defendant, John A. Moore, Jr., as plaintiff is 
informed and believes and avers, embarked exten- 
10 sivelv upon the building of residences for sdle prin¬ 
cipally on certain lands which he acquired ajnd sub¬ 
divided in Prince Georges County, Maryland; that his 
method of financing the same involved, or rapidly Resulted 
in, his becoming personally liable on practically all of the 
encumbrances which were placed on the various lofs, both 
in the process of construction and in the sales op small 
cash payments by purchasers, the deferred mortgage or 
deed of trust notes being, for the most part, sold bv him 
at heavy discounts and without taking the precaption to 
qualify his endorsements by making them withput re¬ 
course; that numerous defaults occurred on the ^art of 
the purchasers, with the result that, whether titles were 
passed by re-conveyances or foreclosures, the personal 
obligations of said defendant have reached vast sjums in 
excess of his ability to pay; and, especially since the be¬ 
ginning of the prolonged last illness of decedent, the de¬ 
fendant, John A. Moore, Jr., has been, and now ijs, in a 
critical state of financial reverses, from which thpre can 
be no hope of recovery unless, in some way, he may deceive 
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speedy financial assistance beyond his independent re¬ 
sources: that there are now standing upon the judgment 
records of said Prince Georges County, Maryland, against 
said defendant, John A. Moore, Jr., by the name of J. 
Alfred Moore, unsatisfied judgments, one of which was 
taken against said defendant bv his own confession. 

15. That, without specifying the part of his admitted 
indebtedness t!o decedent that may be based upon expendi¬ 
tures bv decedent in connection with Marvland lands and, 

* • 

while excluding from his debts due the estate said sum of 
$7,000 expended by decedent in the removal of judgment 
liens at the instance and for the benefit of said defendant, 
as aforesaid, the defendant, John A. Moore, Jr., lias seized 
upon the feeling of despondency on the part of certain of 
the beneficiaries of the estate with reference to the 
11 recovery by the estate, out of equities in said Prince 
Georges County lands, of the sum total of the ex¬ 
penditures occasioned by him, as an excuse for arrogating 
unto himself the right to use the agencies of the estate 
for “maneuvering” purposes and in doing things, tho de¬ 
tails of which he refuses to reveal to the plaintiff and others 
likewise interested under the trust, which he admits could 
not be done under Court supervision; and the plaintiff 
avers, partly on personal knowledge and partly on infor¬ 
mation and belief, that it is the purpose of the defendant, 
John A. Moore, Jr., to proceed as Executor and Trustee 
in an improper manner, and one which might not other¬ 
wise he done by him but for the desperate hope of said 
defendant that, by imperilling the interests of the estate, 
he may he enabled thereby to regain his own individual for¬ 
tunes and serve his own selfish ends. 

16. That the defendant, John A. Moore, Jr., is thus and 
otherwise disqualified by incompatibility between his du¬ 
ties as such Executor and Trustee and his interests and 
expressed attitude and purposes as an individual, and the 
facts and circumstances are such that for him to attempt 
to serve the estate in such fiduciary capacity as Executor 
and Trustee would he highly derogatory to sound prin¬ 
ciples of justice, and tend to deprive the estate of its right 
to affirmative hction against the person and property of a 
fiduciary who could not and would not sue himself. 

17. That, atithe time of the execution by the decedent of 
said will, there was fresh in the memory of decedent the 
course pursued by him in the administration of the estate 




L. J. HELLER VS. G. H. LAMAR ET AL. 


11 


of his sister, Sarah E. Moore, as Executor and j Trustee, 
under the latter’s will of July the 7th, 1915, andj wherein 
it was his duty only to sell so much of the real estate as 
might be necessary for the payment of debts andj legacies 
of the decedent, and wherein it was directed that| the bal¬ 
ance of the estate remaining in the hands of the Executor 
and Trustee should be paid or “turned ovefc’”, “ab- 

12 solutely and in fee simple, share and share alike”, 
to the residuary devisees and legatees, and in the 

settlement of which estate, as plaintiff is informed and 
believes and avers, it was found appropriate that | the bal¬ 
ance remaining, according to detailed account in the Pro¬ 
bate Court, should be distributed to such residuirv dev- 
isees and legatees; and decedent was likewise familiar 
with the further precaution, provided by Sectiop 325 of 
said Code requiring, as a condition precedent to tl|e valid- 
itv of anv sale of real estate, that the same should be first 
ratified bv tlie Court onlv after notice first given I accord- 
ing to the practice in equity; and the decedent, when lie 
executed said will, containing the waiver of bond protect- 
ing the beneficiaries thereunder, expected and intended that 
no lesser precautions should be taken for the protection 
of the beneficiaries of said estate; and the plaintijff, par¬ 
tially on personal knowledge and partially on information 
and belief, avers the facts to be that the defendant, John 
A. Moore, Jr., has used and caused to be used, particu¬ 
larly the alleged applicability of said Section 325 and the 
procedure thereunder to the particular trust created by 
the will of decedent, repeatedly and systematically as a 
means wherebv certain of the defendant distributees have 
been lulled into a sense of security, while working upon their 
susceptibility to sentiments of reverence for a pretended 
wish on the part of the decedent that the defendant, John A. 
Moore, Jr., should enjoy absolute immunity from any of 
the added precautions provided by law for the protection 
of the rights and interests of the distributees of thej- estate 
which are applicable to the exigencies herein set foijth and 
which condition did not exist at the time of the execution 
of said will; and said defendant has absolutely refused, in 
the face of repeated requests and pleadings, on behalf of 
the plaintiff and another of said distributees, to volun¬ 
tarily submit the administration of the trust to the j super¬ 
vision of this Honorable Court; and there ljas de- 

13 veloped, on the part of the defendant, Jqhn A. 
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Moore, Jr., toward the plaintiff and any other of the 
beneficiaries who from time to time have seen fit to 
assert their right of protection on the part of distributees 
of the trust, extreme bitterness and hostility; and he has 
persistently refused to cooperate with the plaintiff, as the 
oldest child and one of the distributees of the estate, in 
the interests of the estate through the adoption of plans 
for the conservation thereof; and the defendant, John A. 
Moore, Jr., has not hesitated to use his authority under 
the will as a potent force behind threats, including one 
against the plaintiff, to deprive her of the known wish of 
her father with reference to her home in Montgomery 
County as a means whereby to coerce her into abject sub¬ 
mission to his arbitrary methods and purposes in the 
premises. 

18. That, if permitted to serve as Executor and Trustee 
in the administration of the trust imposed by the Will, 
plaintiff avers that it is necessary, for the safety of those 
interested therein, that the Trustee should give bond and 
security for the due execution of the trust, and that every 
precaution authorized by law may be taken for the protec¬ 
tion of those concerned. 

19. That, by order and decree of the Supreme Court of 
the District of Columbia, holding Probate Court, passed on 
the 4th day of November, 1929, said will of decedent has 
been admitted to probate and record, and the issuance of 
letters testamentary to the defendant, John Alfred Moore, 
Jr., has been authorized upon the execution and approval 
of a bond, safeguarding the interests of creditors of the 
estate only, and such bond has been given and letters testa¬ 
mentary have been or'are in the process of being issued to 
said defendant in the name of John Alfred Moore, Jr., as 
will further appear by a certified copy of said ‘ 4 Order for 
Probate”, as entered in Administration Cause No. 39,431, 

marked Exhibit “D”. 

14 20. That the plaintiff avers, as an existing law of 

the State of Maryland, applicable alike to properties 
lying, both in Montgomery and Prince Georges Counties, 
the following provisions of Section 83, of Article 21, of the 
Code of Public General Laws of Maryland, to wit: 

“83. All deeds of conveyance heretofore or hereafter 
duly executed, acknowledged and recorded according to 
law, among the land records in any county in this State, by 
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executors of the last will and testament, executed'with the 
formalities required for the passing of real estate by the 
laws of this State, and proved according to law, of any 
non-resident testator, conveying lands lying in said county, 
shall be as valid and effectual in law and equity asj if made 
by executors under last will and testament, duly Executed, 
proved and recorded in the office of the register of wills in 
this State, for lands lying therein, and whose sales of real 
estate under the authority of said will were duly njade and 
reported to and ratified by an orphans’ court in th^s State; 
provided, that an authenticated copy of the said last will 
and testament shall have been filed and recorded in the 
office of the register of wills of the county where tljie lands 
lie; and provided further, that full authority was ^iven by 
the said last will and testament to the executors to sell and 
convey the said real estate;” i 

and she further avers that said provision of law of the 
State of Maryland has been construed by the court of last 
resort of said State, in the case of Smith et al. vsl. Mont- 

i 

gomery et al., 75th Maryland 138, at page 140, as follows: 

“And the meaning of this section of the Code fs that, 
when foreign executors are fully authorized by will to sell 
land in this State, and they record an authenticated copy 
of the will in the office of the register of wills whbre the 
land lies, their deeds conveying such land shall be valid 
and effectual as deeds made by domestic executors in pur¬ 
suance of the provisions of the statute, (Code, Art. j)3, sec¬ 
tion 282,) which requires domestic executors to report their 
sales of land for ratification to the Orphans’ Court where 
they obtained letters”; 

And the plaintiff further avers that she has every reason 
to fear and anticipate that, if the defendant, Jc^hn A. 
Moore, Jr., shall not be speedily enjoined from so, doing, 
there is genuine danger that he will execute, acknowledge, 
and convey the aforesaid real estate in Montgomery 
15 County, the title to which stands in the name of the 
decedent as aforesaid, and the whole or parts of the 
aforesaid real estate situated in Prince Georges Countv, 
Maryland, standing of record in the name of the decedent, 
either in his capacity as Executor or Trustee, or both, in his 
capacity as Executor and Trustee under the Last Will and 
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Testament of decedent, and that lie will likewise sell and 
may undertake to convey the whole or parts of the real 
estate standing in the name of the decedent in the District 
of Columbia, unless speedily enjoined and restrained by 
this Honorable Court; and she further avers that such sale 
or sales would result in immediate and irreparable injury, 
loss, or damage to the plaintiff, as well as other bene¬ 
ficiaries under the will of decedent. 

Wherefore, the premises considered, the plaintiff prays: 

1. That such process as may be requisite may be issued 
to the said defendants, and each of them, requiring them 
to appear herein on a day certain and answer the exigencies 
of this Bill of Complaint; 

2. That this Court assume jurisdiction of the trusts 
created by said will of John A. Moore, deceased, interpret 
the said will, and supervise and direct the execution of such 
trusts; 

3. That the defendant, John A. Moore, Jr., otherwise 
known as J. Alfred Moore, be removed as Trustee under 
said Last Will and Testament, and that a successor or suc¬ 
cessors as such Trustee may be appointed by this Honor¬ 
able Court; or 

4. That, as an alternative to said third prayer, this 
Honorable Court may order and direct that a bond be given 
by said Trustee for the use and benetit of the beneficiaries 
under the trust, with security to be approved by the Court 
bv a dav named, agreeablv to Section 94 of the Code of the 
District of Columbia; 'and, upon his failure so to do, the 
Court may displace such Trustee and appoint another in 

his stead; 

16 5. That, pending the execution and approval of 

suitable bond or bonds to be approved by the Court, 
safeguarding the interests of the beneficiaries of said trust, 
a receiver or receivers may be appointed by this Court, to 
collect all moneys due the estate and to take charge of and 
preserve any and all books, papers, securities, chattels, 
effects, and, under the supervision of the Court, to manage, 
care for, collect and receive the rents, issues, profits, and 
income from the whole, or any part, of the property of the 
trust estate, ahd keep the same in repair and pay all proper 
charges, taxes, insurance and the like necessary or proper 
to be paid; and also to cause an inventory to be made of 
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the stock in trade, fixtures, and effects of, or pertaining to, 
the business heretofore conducted by the decedenij, or the 
firm of John A. Moore & Sons, at 1913 7th Street^ N. W., 
Washington, D. C., including the book accounts and money 
due decedent or said firm in respect thereof as of th^ date of 
the death of decedent, and to report to the Court; for its 
action, the status of said business, including a schedule of 
the debts standing against said business as of the I date of 
such death and what, if any, provision has been mad^ by the 
surviving members of said firm for the payment thereof, 
with any recommendations deemed proper for the practical 
solution of any difficulties agreeably to the intention of de¬ 
cedent, as expressed in item ‘ 4 Second’’ of the will, and 
consistently with the protection of the rights and interests 
of all concerned; 

6. That the defendant, John A. Moore, Jr., otherwise 
known as J. Alfred Moore, be required to discover any and 
all assets within his knowledge belonging to the estate of 
decedent and, particularly, with reference to suclij assets 
or choses in action of the said estate as may exist in favor 
of said estate and against the said defendant, Jqlm A. 

Moore, Jr., on any property standing in his name; 

17 7. That the defendant, George E. Moore, j be re¬ 

quired to discover any and all assets within his 
knowledge belonging to the estate of decedent, ancjl, par¬ 
ticularly, with reference to such assets, choses in action of 
said estate, or indebtedness which may exist on his j}art by 
reason or as a result of funds supplied by decedent! in the 
financing of the purchase of the aforesaid residencejof the 
defendant, George E. Moore; 

8. That an accounting may be had: (a) For the pin-pose 
of determining what sums of money were owing to the de- 
cedent at the time of his death bv his said five children, and 
each of them, within the meaning of the last paragraph of 
item “Third” of said will; (b) For the purpose of enter¬ 
ing a personal decree against the defendant, Jojm A. 
Moore, Jr., Otherwise known ds J. Alfred Moore, {for 
such sum, if any, as may not be satisfied by the application 
of the full amount of his distributive share under tln^ trust 
applicable pro tanto to the satisfaction of his debts ^o the 
estate; (c) To ascertain the amount of the indebtedness, if 
any there may remain, against the firm of John A. Moore 
& Sons, or the business described in item “Second” ^)f the 
will at the time of the death of decedent, and chargeable 
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against the defendant, William A. Moore, and the defend¬ 
ant, George E. Moore, as legatees under said item ‘ 4 Sec¬ 
ond” and surviving partners of said firm; 

9. That the title to the real property in Montgomery 
County, of which the plaintiff has been seized and pos¬ 
sessed since May 20, 1925, be declared to have been vested 
in decedent as trustee for the use and benefit of plaintiff, 
subject only to the charge against her distributive share as 
a debt due the estate within the meaning of the last para¬ 
graph of item “Third” of the will and, ultimately, for a 
suitable conveyance thereof to the plaintiff in fee simple as 
her sole and separate estate; 

18 10. That the defendant, John A. Moore, Jr., be en¬ 

joined and restrained, temporarily and pending the 
suit, from selling or conveying the whole, or any part, of 
the real estate described in the deed of Rosa M. Graeves 
and husband; to John A. Moore, dated May 20, 1925, and 
recorded in Liber 374, Folio 186, of the Land Records of 
Montgomery County, Maryland, and on which the plaintiff 
now resides in said Montgomery Countv, Maryland; 

11. That the defendant, John A. Moore, Jr., be tempo¬ 
rarily restrained and thereafter enjoined during the 
pendency of this suit and, on final hearing, permanently, 
from selling or conveying the whole or any part of the real 
estate standing in the name of or of which John A. Moore, 
late of the District of Columbia, died seized or possessed, 
situated in the District of Columbia, Prince Georges 
County, or Montgomery County, Maryland, either in his 
capacity as Executor or Trustee or as both Executor and 
Trustee under the will of the said John A. Moore, dated 
September 7th, 1922, and, particularly, without leave of 
Court first having obtained until he shall have first given 
appropriate bond or bonds or undertakings in such sum or 
sums as the Court may order or decree and which shall be 
of a character and sufficient to protect and indemnify the 
plaintiff, as one of the beneficiaries of the estate and of the 
trust created bv said will, from anv and all loss in the 
premises; 

12. That, having assumed jurisdiction, this Court may 
proceed to the full administration of said estate under said 
will, to the end that a multiplicity of suits may be avoided 
and full relief may be awarded; 
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13. And for such other and further relief ajs the exi¬ 
gencies of the case may require and to the Court]may seem 
meet and proper. j 

KATE WOODWORTH, 

Plaintiff . 

GEORGE H. LAMAR, ! 

Attorney for Plaintiff . j 

i 

19 District of Columbia, To wit: j 

Kate Woodworth, being first duly sworn on oath, de¬ 
poses and says that she has read the foregoing Bill of 
Complaint by her subscribed and knows the j contents 
thereof; that the matters and things therein statjed as of 
her personal knowledge are true, and those statjed upon 
information and belief, she verily believes to be true. 

KATE WOODWORTH. 

Subscribed and sworn to before me this 5th day of No¬ 
vember 19°9 1 

[seal.]" MARY E. HILLYARI), 

Notary Public fD. C. 

Exhibit “A”. ) 

50473. | 

I 

Filed Sep. 27, 1929. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

I 

Last Will and Testament of John A. Moorel 

i 

I, John A. Moore, of the City of Washington, district 
of Columbia, being of sound and disposing mind arnjl mem¬ 
ory and capable of executing a valid deed or contract, do 
make, publish and declare this to be my last will a^id tes¬ 
tament, hereby revoking all other wills and testamentary 
dispositions heretofore made by me, ratifying this and 
none other to be my last will and testament. 

First. I do give to my son William A. Moore, my Watch. 

Second. I do give to my sons William A. Moore and 
George E. Moore, the good will of my business now 

20 conducted by me at #1913 Seventh Street, North¬ 
west, Washington, D. C., together with the stpck in 

2—6307a 
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trade, fixtures and effects belonging thereto, including the 
book accounts and money due to me in respect thereof; 
mv said sons to discharge mv general estate from all 
debts due in respect of said business at my decease. 

Third. All the rest and residue of my estate and prop¬ 
erty of every character and description, which I now own 
or which I may hereafter acquire and own and be entitled 
to at the time of my death, I give, devise and bequeath 
unto my Executor and Trustee hereinafter named, his 
heirs and assigns forever, in and upon the following 
trusts, that is to say, to sell, convey, transfer and dispose 
of in such manner, or in such parts or parcels, at public 
or private sale, or by contract, at such time or times and 
at such place Or places, for cash or upon such terms and 
conditions as in his discretion mav seem most advanta- 
geous to my estate and upon any sale or transfer being made 
bv my hereinafter named Executor and Trustee, or his 
successor, he is hereby authorized and empowered to ex¬ 
ecute, acknowledge and deliver all necessary and proper 
deeds or other instruments for vesting in the purchaser 
or purchasers or the transferee or transferees the title 
thereof and the purchaser or purchasers or the transferee 
or transferees are not required to see to the application of 
the purchase money. 

And until a sale, transfer or other disposition is made 
of my property my hereinafter named Executor and Trus¬ 
tee, or his successor, is hereby authorized and empowered 
to manage, care for, rent the same or any part thereof, 
collect and receive the rents, issues, profits and income 
therefrom and keep the same in repair and pay all 
charges, taxes, insurance and the like. 

Out of the income and proceeds of sale derived from 
said property to pay 

21 (a) Such debts as are properly chargeable 

against my estate; 

(b) To my wife Mary C. Moore, a sum in cash equal 
to one-third (1/3) value of the personal property sold by 
my said Executor and Trustee and a sum equal to the com¬ 
muted dower interest in my real estate of which I may 
die possessed. 

(c) To my sons and daughters Kate Woodworth, Sarah 
Randolph, John A. Moore, Jr., William A. Moore and 
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George E. Moore, the balance of said incomel and pro¬ 
ceeds, share and share alike. 1 

I direct that such sums of money as mav be owing* me 
at the time of my death by any of my said children shall 
be taken in part satisfaction of the distribution hereby 
provided for him, her or them. j 

Fourth. I do hereby nominate, constitute an<|l appoint 
my son John A. Moore, Jr., to be the Executor gnd Trus¬ 
tee of this my last will and testament and do hereby will 
and direct that he shall not be required to give ^ny bond 
for the faithful performance of his duties as siich. 

In testimony whereof, I have hereunto set my Jiand and 
seal this seventh dav of September A. D. 1922. 

JOHN A. MOORE, [seal.] 

j 

Signed, sealed, published and declared by tlfe above 
named testator John A. Moore, as and for his last will 
and testament, in the presence of us, who at his! request 
and in his presence and in the presence of each ot^ier have 
hereunto subscribed our names as attesting witnesses 
hereto. 


Witnesses. 


Address. 


D. H. Morgan.Evai^s Bid’ 

Guy H. Johnson.Evans Bld’g 


Of 
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Decree Substituting Trustees , &c. 


Filed January 7, 1930. 


Upon consideration of the Bill of Complaint atnd an¬ 
swers thereto, and it appearing to the Court that the de¬ 
fendant, John A. Moore, Jr., as Trustee under tljie last 
will and testament of John A. Moore, late of the district 
of Columbia, deceased, has filed in this cause his renunci¬ 
ation and resignation as such Trustee, it is by the Court, 
this 7th day of January, A. D. 1930, adjudged, ordered, 
and decreed as follows: j 

First. That jurisdiction be, and is hereby, assumed by 
this Court, as a Court of Equity, over the execution of 
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the trusts created by said last will and testament of John 
A. Moore, deceased, and reposed in the Trustee therein 
named or his successor or successors; 

Second. That the resignation of the said John A. Moore, 
Jr., as Trustee under said last will and testament of John 
A. Moore, deceased, be, and the same is hereby, accepted; 

Third. That' Walter C. Balderston and George H. 
Lamar be, and the same are hereby, jointly appointed 
Trustees, as successors to the said John A. Moore, Jr., 
as Trustee under the last will and testament of John A. 
Moore, deceased, dated the 7th day of September, 1922, 
with all of the title, rights, and powers which were by 
said last will and testament vested, or to be vested, in said 
John A. Moore, Jr.; provided, That the said Trustees shall 
first give an undertaking in the penalty of Ten thousand 
dollars ($10,000), with surety approved by the Court con¬ 
ditioned, as provided by law, for the due execution ot 
the trust and the performance of their duties thereunder. 
Xo sale of real estate is to be made except upon the ap¬ 
proval of the Court. 

! WENDELL P. STAFFORD, 

Justice. 

23 Decree Upon Report of Special Master , <£c. 

Filed November 22, 1933. 
####*** 


This cause came on to be heard upon the report of the 
Special Master, filed herein on the 24th day of October, 
A. D. 1933, and the exceptions filed thereto on the 4th day 
of November, A. D. 1933, by Kate Woodworth and George 
H. Lamar, Trustee, and upon consideration thereof, it is 
this 22nd day of November, A. D. 1933, ordered, adjudged, 
and decreed as follows: 

First. That the above Equity Cause No. 54,626 be, and 
hereby is, unqualifiedly consolidated with Equity Cause No. 
50,473: and, 

Second. That the real estate described in said Equity 
Cause No. 54,626 be sold by Walter C. Balderston and 
George H. Lamar, Trustees, under, and agreeable to, the 
terms of the original decree of their appointment, passed 
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on the 7tli day of January, A. D. 1930, in said Eqjuity Cause 
No. 50,473, and without further order of sale, 1 , with full 
power in said Trustees in the consummation of any sale or 
sales of the whole or any part of said real estate, to con¬ 
vey to the purchaser or purchasers all right, title and in¬ 
terest therein, vested in all parties to Equity Cause No. 
54,626. so consolidated with Equity Cause No. i 50,473 as 
aforesaid; and, upon the consummation of any sale or 
sales made during the lifetime of Mary C. Moore, the 
widow of John A. Moore, deceased, there shall be paid to 
her, out of the net proceeds of any such sale oij sales, as 
commutation and satisfaction of her dower, the allowance 
therefor, in accordance with Equity Rule #67; | 

Third. That said report of the Special Master, in all 
oilier respects, be, and hereby is, ratified and confirmed, in¬ 
cluding the recommendation for payment to tliej Seventh 
Street Savings Bank of the sum of Seven Thousand Dol¬ 
lars ($7,()()().()0), with interest thereon at the ra \q of six 
per centum per annum from May 1, 1929, ujitil paid, 
24 and plaintiff's taxable costs in action at Caw No. 

80,891 and Equity Cause #54,626, and including the 
recommendation contained in paragraph 61 of saidj Report, 
for the repayment to the Seventh Street Savings Bank of 
the sum of Four hundred and twenty-seven Dollars 
($427.00), covering the bill of the stenographer ^nd fees 
of the Special Master under the reference to him by order 
of the lltli day of May, A. D. 1933, all to be paid by the 
Trustees out of funds of the trust estate derived or deriva¬ 
ble from the sale of real estate of decedent, after the pay¬ 
ment of the allowance to the widow as aforesaid and all 
costs and expenses proper to be paid in advance of distribu¬ 
tion to creditors under the will of decedent, and befpre any 
further distribution under the will; and, upon si#h pay¬ 
ment bv said Trustees to said Bank, its successor or as- 
signs, of the amount of the unpaid balance of said judg¬ 
ment in said case At Law No. 80,891, the same shalj be en¬ 
tered to the use of such Trustees, without prejudice to the 
widow, Mary C. Moore. j 

Bv the Court. | 

F. D. LETTS] 


Justice. 
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We consent to the foregoing decree. 

MILTON STRASBURGER, 

Atty. for Wm. A. Moore. 
GEORGE H. LAMAR, 

Attorney for Kate Woodworth. 
THOMAS F. BURKE, 

1 Attorney for Defendant Mary C. Moore. 

, JOSEPH A. CANTREL, 

Atty. for John Alfred Moore, Jr., 

as Executor , & Individually. 
FREDK. G. UMHAU, 
i Atty. for Sarah Randolph. 

CHAS. E. SHREVE, 

Atty. for Plf. Seventh Street Savings Bank. 

Motion to Require Trustees to Advertise Real Estate for 

Sale. 

Filed Februarv 10, 1934. 

*«#**#* 


Now comes Mary C. Moore, one of the Defendants in the 
above-entitled cause, by her attorneys and respect- 
25 fully moves the Court that George H. Lamar and 
Walter C. Balderston, Substituted Trustees in this 
cause under the will of John A. Moore, deceased, be re¬ 
quired to advertise premises known as Lot 23 in Square 
440, improved by premises 1909, 1911 and 1913 Seventh 
Street, N. W., and 638 Florida Avenue, N. W., Washington, 
D. C., for sale in accordance with the order of this Court 
heretofore entered on November 22, 1933, in Equity Cause 
No. 54626, entitled Seventh Street Savings Bank, a corpo¬ 
ration, vs. Kate Woodworth, et al.; said cause having been 
consolidated for all purposes with Equity Cause No. 50473; 
and for the reasons set out in the annexed points and au¬ 
thorities, which are prayed to be read and considered part 
hereof. 

G. PERCY McGLUE, 

! THOMAS F. BURKE, 

Attorneys for Defendant, Mary C. Moore. 
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We hereby join in the foregoing motion. i 

JOSEPH A. CANTREL, j 

Attorney for ,J. Alfred Moore , Jr., 

Executor, & Individually. 
FREDK. G. UMHAU, | 

Attorney for Sarah Randolph. 
MILTON STRASBURGER, | 

Attorney for Wm. A.\Moore. 

I 

Order Grantiny Motion to Require Trustees to Advertise 

Real Estate for Sale. ! 

Filed February 21, 1934. ' 


Upon consideration of the Motion to Require I Trustees 
to advertise real estate for sale, and after argument of 
counsel in open court, and consideration of this {cause by 
the Court, it is, this 21st day of February, 1934, j 
Ordered, That said Motion be, and the same hereby is, 
granted. | 

DANIEL W. O’DONOGHUjE, 

Justice. 

26 Motion to Require Compliance by Trustees With 

Order of February 21, 1934. 

Filed April 18, 1934. j 


Now comes Mary C. Moore, widow of John A. Moore, de¬ 
ceased, by her attorneys, and moves the Court to require 
George H. Lamar and Walter C. Balderston, Substituted 
Trustees in this cause under the will of said decedent, to 
comply with the order of this Court heretofore entered on 
February 21, 1934, granting motion to require said Trustees 
to advertise and sell the real estate known as Lbt 23 in 
Square 440 in the District of Columbia at public auction. 

G. PERCY McGLUE, 
THOMAS F. BURKE, 
Attorneys for Defendant, Mary C. Moore. 
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We join in the foregoing Motion: 

JOSEPH A. CANTREL, 

Attorney for John A. Moore, Jr., 

Executor <£ Individually. 
OHAS. S. SHREVE, 

Atty. for Seventh Street Savings Bank, 
i a Corporation and Also Enforce De¬ 
cree in Eq. 54626, Nov. 22, 1933. 

Third Special Report of George H. Lamar, Co-Trustee. 

Filed May 21, 1934. 

The Third Special Report of George H. Lamar, one of 
the trustees in the above-entitled cause, respectfully shows: 

1. That, upon the resignation of the trustee named in the 
will of John A. Moore, deceased, the trustees in this cause 
were appointed by decree passed on the 7th day of January, 
1930, as successors to the trustee named in the will, “with 
all the title, rights and powers which were by said last will 

and testament vested, or to be vested” in the testa- 
27 mentarv trustee, said decree specifying that “no sale 
of real estate is to be made except upon the approval 
of the Court”; that, thereafter, by decree entered on the 
22nd day of November, 1933, in Equity Cause No. 54,626, 
consolidating the same with the above-entitled cause, it 
was provided that real estate involved in said last-men¬ 
tioned cause (Lot 23 in Square 440) be sold by said trustees 
“under, and agreeably to, the terms of the original decree 
of their appointment, passed on the 7th day of January, 
A. D. 1930, in said Equity Cause No. 50,473, without fur¬ 
ther order of sale”. 

2. That, on the — day of-, without modifying either 

of said decrees in any particular, the Court passed an 
order granting the motion on behalf of the widow, who had 
filed her renunciation under the will in the office of the 
Register of Wills of the District of Columbia within the 
statutory period required by the law in and for said Dis¬ 
trict, to direct the trustees to advertise said Lot 23 in 
Square 440; that thereafter, and before such advertisement 
was made, the four children of decedent, constituting the 
prospective distributees under the residuary clause of the 
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will, made a proposal, addressed to the trustees in this 
cause to purchase all of the unsold part of the real estate 
left by decedent, in the possession or control of the trus¬ 
tees, at and for the sum of $45,000, which sum, in said pro¬ 
posal, is apportioned among* the various properties—the 
price in said apportionment for said Lot 23 in Square 440 
being $32,000—said proposal having been submitjed to the 
Court, as an exhibit to the “Second Special Report” of 
this trustee, together with other exhibits, including: 

(a) A letter to the trustees from Milton Str^sburger, 
esquire, who had prepared said proposal, stating for the 
information of the Court that— 

28 “the estate cannot be closed, however, unjtil all of 
1 lie properties are sold (see First Report of| Mr. Wil¬ 
liams, Special Master), and it is for this reason I that the 
four heirs have made the offer of purchase under con¬ 
sideration”; 

l 

(b) A communication to this trustee from Thomas F. 
Burke, Esquire, attorney for the widow, in which, ’among 
other things, he stated: 

“whether or not any arrangement could ultimately be 
entered into under which the children of decedept could 
acquire the real estate, or any of it, now held by (he trus¬ 
tees under the will, it would seem to us that the fiir thing 
to do is to follow the mandate of the Court and advertise 
the 7th Street property (Lot 23 in Square 440) for sale at 
public auction and submit any bid of a prospective pur¬ 
chaser to the Court, together with any private offer of the 
children for the purchase of this real estate, in order that 
the Court and interested parties in this cause might have 
some definite evidence of the fair market value of this 
property at this time.” (Italics supplied.) 


3. That, accordingly, and after the report was (Jailed to 
the attention of the Court and counsel were heard: an ad¬ 
vertisement. was duly published in the Washington Eve¬ 
ning Star, supplemented by postal cards referring jthereto, 
setting May the 3rd, at the hour of 3:30 o'clock P| M., as 
the time when the trustees would “offer at public Ruction, 


subject to the approval of the Court in front of the prem¬ 
ises”, said Lot 23 in Square 440, which was therein sepa¬ 
rately described in three parcels, and notice was expressly 
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given therein that the same would “be so offered, sepa¬ 
rately and as a whole, the trustees reserving the right to 
receive and report to the Court the highest offer or offers 
made”, the terms of sale to be complied with within thirty 
days of 44 approval of offer or offers or ratification of sale 
or sales by the Court”. At the time and place mentioned, 
through Thomas J. Owen & Son, auctioneer, the highest 
proposal for each parcel separately and for said property 
as a whole was obtained at public outcry and subject to the 
terms of the advertisement, as follows, to wit: 

29 Parcel Xo. 1.—1909 7th Street, X. \V.—high¬ 
est offer by Moses H. Dade being $7,800 

Parcel Xo. 2.—19il 7th Street, X. W.—highest 

offer by P. M. Brown being. 8,500 

Parcel Xo. 3.—Balance of Lot 23, including 1913 
7th St. and 638 Florida Avenue, X. W.—highest 
offer bv L. J. Heller being. . 15,200 


Total of separate offers.$31,500 

Lot 23 in Square 440, as a whole—highest offer by 

Morton Lew being.. 25,000 


Total of separate offers exceeded public 

offers as a whole bv. $6,500 

Each of those making offers for separate parts made a 
deposit with the trustees of $250, and the one making an 
offer for the property as a whole made a deposit with the 
trustees of $500, all received subject to the reservations 
expressly made at the offering and contained in the adver¬ 
tisement aforesaid. 

4. Treating the highest offers received as a result of the 
advertisement for proposals as the test proposed by the 
widow, as quoted in “2(b)” above, and it appearing that 
the offer of the four children of decedent of $32,000 exceeds 
the proposals for the property both as a whole and sepa¬ 
rately, it is respectfully suggested that the whole matter is 
open for consideration by the Court, in the light of the con¬ 
ditions revealed by the record as a whole, including the 
portions thereof heretofore more particularly called to the 
attention of the Court by this trustee in his saicl 4 4 Special 
Report”, verified February 20, 1934, and his said 44 Second 
Special Report”, verified April 6, 1934; and that, in so 
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doing, the Court may consider such recommendations of 
the trustees, or either of them, as may be made ujnder, and 
pursuant to, the discretionary powers conferred by the 
will, in which is set out the trust being administered under 
the supervision of this Honorable Court. 

5. The offer of the four children for the! whole of 

30 Lot 23 in Square 440 exceeds the $25,000 coffer as a 
whole by $7,000, and it exceeds the aggregate of the 

separate proposals of $31,500 by $500. The Combined 
offers for Parcels Xos. 1 and 2 exceed the offers' received 
therefor at tlie prior public offering on November 4, 1931, 
by $600; but the highest offer for Parcel Xo. 3 jis $2,000 
less than the highest offer made therefor at s*jud prior 
offering. The offer for Parcel Xo. 1 is, with a frontage of 
14.54 feet on 7th Street, about $12.15 per square foot, and 
that for Parcel Xo. 2, with a like frontage of 14.4o feet on 
7th Street, is about $13.24 per square foot. The pffer for 
Parcel Xo. 3, with a frontage of about 18 feet on Tjth Street 
and 41.01 feet on Florida Avenue and slightly ovei| ten feet 
on an outside ten-foot alley, is about $6.40 per square foot. 
The computation on the last was made by deducting the 
combined areas, computed on the specific descriptions of 
Parcels Xos. 1 and 2 in the advertisement, from the area of 
the whole of Lot 23, as given in the tax assessment publi¬ 
cation. The land in said Lot 23 is now assessed as| a whole 
at $9.00 per square foot, and the improvement thereon at 
$ 6 , 000 . 

Lot 13 in the same square, constituting the southeast 
corner of 7th Street and Florida Avenue, Northwest, which 
adjoins said Parcel Xo. 3 for a distance of about 50 feet, 
and to which the part of Parcel Xo. 3 known as lt)l3—7th 
Street would be a most valuable adjunct as more jparticu- 
larly set out in paragraph 2 of the “Special Report” of 
this trustee, verified February 20, 1934. is assessed at $27 
per square foot, and has a frontage on Florida Avtenue of 
60.50 feet and on 7th Street of 26.83 feet, taperijig to a 
narrow strip, about 6 feet in width, at its easterly inter¬ 
section with 1913 7th Street and the westerly froiitage of 
Parcel Xo. 3 on Florida Avenue. 

6. That, under date of the 17th day of Maly, 1934, 

31 there was addressed to the trustees in said cause by 
said four children of decedent, namely, Kate Wood- 

worth, Sarah Randolph, William A. Moore and Geprge E. 
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Moore, a revised proposal, supplementary to, amendatory 
oi, and in substitution for, their aforesaid previous offer 
tor the whole of the unsold part of the real estate left by 
decedent now under the control of the trustees in this 
cause, for the same aggregate price of $45,000, apportioned 
therein among the various properties the same as con¬ 
tained in the original proposal, including $32,000 for the 
whole of said Lot 23 in Square 440. In this substitute pro¬ 
posal the one-third cash payment, as specified in the origi¬ 
nal proposal, was decreased by $450 to $14,650, informally 
stated to be the cost of a loan therefor, to be represented 
by a first deed of trust on premises 1011 7th Street, X. W., 
designated herein as Parcel Xo. 2, for $5,000, and a first 
deed of trust for $10,000 on what is designated herein as 
Parcel Xo. 3. The proposal contains express provision for 
deferred purchase money deed or deeds of trust to secure 
the balance of the purchase price, to be placed on all the 
properties purchased except six small houses and lots situ¬ 
ated in Hyattsvilie Hills, Prince Georges County, which 
houses are all subject to mortgage encumbrances aggregat¬ 
ing $8,000, and except as to 1909 7th Street, X. AV., herein¬ 
after mentioned. Such deferred purchase money deed or 
deeds of trust are to contain proper provisions for partial 
releases of properties therefrom, upon proper payment on, 
or cancellation of. notes secured thereby; or, under the 
direction and in the discretion of the Court, different parts 
of said deferred purchase money notes may be separatelv 
secured by deeds of trust on the property thereby to be 
secured. The jfull amount of the deferred purchase price 
is to be represented by notes payable on or before three 
years after date, with interest at the rate of six per centum 
per annum, payable semi-annually, such deed or deeds of 
trust on said Parcels Xos. 2 and 3 of Lot 23 in 


32 Square 440 to be subject to the aforesaid first deeds 
of trust for $5,000 and $10,000 respectively, thus 
leaving Parcel Xo. 1 unencumbered. 

7. That appended to this revised offer is a stipulation 
purporting to be between said four children of decedent 
and the widow, acting through her attorneys of record, 
signed by said four children of decedent but not on behalf 
of the widow, whereby and whereunder the differences and 
complications, growing out of the aforesaid renunciation 
^ 1 tl^^^ ^ 7 are sought to be composed 
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and the settlement of the estate expedited through the 
transfer to the widow of a fee-simple title to premises 1909 
7th Street, X. W., denominated above as Parcel No. 1, 
subject to proper restrictions as to air and light! over the 
five-foot strip to the rear thereof, as full consideration to 
the widow, out of the property proposed to be purchased 
by the children, for a complete assignment and acquittance 
to said children of all her rights, titles, claims or jdemands 
against the estate of John A. Moore, deceased, pf every 
kind and character, excepting only $750 of the aijnount of 
commutation of dower out of the sale of said Lot 23 in 
Square 440, which the widow reserves the right t<j) receive 
from the trustees in full settlement of her right| to such 
commutation upon the consummation of the transaction. 
The revised proposal, however, is so drawn as njot to be 
dependent upon the execution of the stipulation on the 
part of the widow—as all of which will more full\| appear 
from the original of the revised proposal, with proposed 
stipulation appended, herewith filed and prayed to be read 
and considered as a part hereof. 

| 

Wherefore and Because of the Premises, This i trustee, 
in the exercise of his best judgment and discretion as one 
of the trustees under the will of John A. Moore, deceased, 
respectfully recommends: 

First. That, independently of any grounds, to pre- 
33 ferment on the part of the four children of dqcedent, 
the offer of $15,200 for said Parcel Xo. 3, b^ing the 
whole of Lot 23 in Square 440, excepting 1909 and 1911 7th 
Street, be rejected; 

Second. That, if the aforesaid stipulation, as signed by 
said four children and appended to their revised proposal, 
be appropriately concurred in on the part of the widow of 
decedent, the said revised proposal be approved 4 n d the 
stipulation be made effectual by appropriate action 1 by the 
Court. I 

Third. That, if the said stipulation be not signed on the 
part of the widow or should not be substantially concurred 
in by the Court, then, in either such event, the Revised 
proposal of said children of decedent be approved, rati¬ 
fied and confirmed, subject either to a first vendors’ lien 
for $7,800, being appropriately retained by the trustees on 
1909 7th Street, X. W. (said Parcel Xo. 1), payable at a 
time to be specified by the Court, or its elimination from 
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the offer, and a corresponding deduction be made from 
the purchase price of $45,000 for the whole of the sum at 
which said Parcel Xo. 1 may promptly be sold by the 
trustees at not less than the amount of the pending offer 
therefor for $7,800, in which latter event, if the Court 
should deem appropriate and proper, that the Court shall 
approve suchioffer of Moses Dade for said Parcel Xo. 1, 
and authorize and direct the trustees, upon the consumma¬ 
tion of such sale, to convey said Parcel Xo. 1 to the pur¬ 
chaser, subject to such restrictive covenants as may be 
necessary to preserve to the owners of said Parcels Xos. 
2 and 3, in conjunction with the owner of said Parcel Xo. 
1, the use of the five-foot strip along the east side of said 
Parcel Xo. 1 for air and light. 

Fourth. That the Court may instruct the trustees in this 
cause in these and such other or further matters in the 
premises as the exigencies of the situation may require to 
expedite the execution of the trust in a manner best cal¬ 
culated to conserve the rights and interests of the 
34 widow and distributees under the will of decedent. 
Respectfullv submitted, 

! ‘ GEORGE H. LAMAR, 

Co-Trustee. 

District of Columbia, to wit: 

George H. Lamar, being first duly sworn, deposes and 
says that he has read the foregoing report by him sub¬ 
scribed, and knows the contents thereof; that he verily 
believes the facts therein stated to be true. 

GEORGE Ii. LAMAR. 

Subscribed and sworn to before me this 21st dav of Mav, 
1934. 

[seal.] ELIZA W. MERRILL, 

, Notary Public , D. C. 

i Washington, D. C., May 17, 1934. 

Messrs. George H. Lamar and Walter C. Balderston, Trus¬ 
tees in Equity Cause Xo. 50,473, with which that num¬ 
bered 54,620 is consolidated, Washington, D. C. 

Gentlemen : 

Supplementary to, and amendatory of, and as a substi¬ 
tute for, the previous offer of the undersigned, as filed 
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with the “Second Special Report of George HJ Lamar, 
Co-Trustee” in said Equity Cause No. 50,473 of, the Su¬ 
preme Court of the District of Columbia, as a jcourt of 
equity, we, the undersigned, being four of the hei^s at law 
and beneficiaries under the Last Will and Testament of 
John A. Moore, deceased, hereby offer to purchase all of 
the real estate owned bv said decedent, which is herein- 
after more particularly described, at and for the aggre¬ 
gate sum of $45,000, upon the terms hereinafter stated. 

The several parcels of real estate included in tljiis offer 
of purchase, and the apportionment of the purchase prices 
thereto, are as follows: j 

1. —Lot 23 in Square 440, improved bv premises Nos. 

1909, 1911 and 1913 7th Street, N. W., and No. 638 
35 Florida Avenue, N. W., in the District of Columbia. 

Purchase price thereof $32,000; 

2. —The undivided five-eighths interest of John A. 
Moore, deceased, in what was formerly known as 107/16 
and now known for purposes of taxation and assessment 
as Lot 82S in Square 3120, improved by premises No. 157 
V Street, X. W., and containing 28,189.50 square jfeet of 
ground, more or less. Purchase price $5,500; j 

3. —Parcel of real estate situated in Montgomery 

County, Maryland, consisting of about 3 acres of land, 
more or less, situated on the easterly side of the pil|e lead¬ 
ing from Washington to Brookeville, and more particu¬ 
larly described in a deed from Rosa M. Graeves aijd hus¬ 
band, dated May 20, 1925, and recorded among the Land 
Records of Montgomery County in Liber #374 at folio 
186, improved by a two-story frame building. Purchase 
price $3,500; j 

4. —Lot 15, Block A, and Lots 1, 6, 15, 18 and 20,j Block 

B, all in Section 2, Hvattsville Hills, Prince Georges 
County, embraced in a deed from J. Alfred Mooife and 
wife to John A. Moore, dated September 18, 1928, and 
recorded among the Land Records of Prince Georges 
County, Maryland, in Liber #332 at folio 83, the same be¬ 
ing subject to mortgage encumbrances in the principal ag¬ 
gregate sum of $8,800. Purchase price, subject t6 said 
mortgages, $4,000. j 

Said offer for said properties, of the aggregate s|un of 
$45,000, upon the following terms: 
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$14,650 in cash, payable at the time of transfer, and the 
balance according to the tenor of joint and several promis¬ 
sory note or notes of the undersigned, of even date with 
such conveyance, in the aggregate sum of $30,350, pay¬ 
able to the order of the Trustees in said Equity Cause 
Xo. 50,473, on or before three years after date, with in¬ 
terest thereon at the rate of 6 per centum per annum un¬ 
til paid, said interest payable semi-annually. 

Said deferred purchase money notes to be further se¬ 
cured by deferred purchase money deed or deeds of trust 
of the undersigned, in due and proper form, constituting a 
first such encumbrance on said Lot 828 in Square 3120 of 
the District of Columbia (denominated “2” above) and 
on said land in Montgomerv Countv, Marvland, described 
in said deed recorded among the Land Records of said 
County in Liber No. 374 at folio 186 (denominated “3” 
above), and a second deed of trust on all of said Lot 23 
in Square 440 of the District of Columbia, except the part 
thereof known as 1909 7th Street, N. W., and more par¬ 
ticularly described as follows, to wit: Beginning at the 
southwest corner of said Lot 23 and running thence east 
along the southerlv line of said lot 44.23 feet to the south- 
east corner of a yard or air and light way 5 feet wide; 
thence north along the east side of said 5-foot strip of 
land 14.54 feet to a point 5 feet east of the center line of 
the 9-inch wall between premises 1909 and 1911 7th Street, 
Northwest; thence west across said 5-foot strip and along 
said center line of said 9-inch wall to the east side of 7th 


Street; and thence south along said east side of 7th Street 
14.54 feet to the place of beginning, together with such re¬ 
strictive covenants in respect to said parcel, last de¬ 
scribed, as may be necessary to preserve to the owners of 
the balance of said Lot 23 the use of said strip for air 
and light; said deferred purchase money deed of trust in 
respect to said balance, or that part of said Lot 23 
36 now improved by premises Nos. 1911 and 1913 7th 
Street and 638 Florida Avenue, N. W., to be sub¬ 
ject only to first deed or deeds of trust thereon to secure 
an aggregate advancement of $15,000 thereon, and of which 
said sum $14,650, constituting the aforesaid cash pay¬ 
ment, is to be the part remaining after paying the ex¬ 
penses required of the undersigned in making the loan 
represented by said first encumbrance thereon; said de¬ 
ferred purchase money deed or deeds of trust to contain 
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proper provisions for partial releases of properties there¬ 
from, upon proper payment on, or cancellation ! of, notes 
secured thereby; or, under the direction and iij the dis¬ 
cretion of the Court, different parts of said deferred pur¬ 
chase monev notes mav be separately secured bv deeds 
of trust on the property thereby to be so secured. 

The undivided five-eighths interest in said Lot S28 in 
Square 3120, being embraced in the partition suit brought 
by the decedent, John A. Moore, in his lifetime, known 
as Equity Cause Xo. 49,994, the vendees also agree to 
execute and deliver to the trustees an equitable assign¬ 
ment of the proceeds of sale of said undivided interest, 
as further security for the deferred purchase lmlmcy, the 
net amount of which when paid to be credited oili the de¬ 
ferred purchase price of the property and the property to 
be released from the deed of trust on that particular prop¬ 
erty. 

The title to be conveyed by the trustees to be| free of 
encumbrances, except as herein mentioned. Rent|s, taxes, 
including Washington Suburban Sanitary assessments 
and charges, insurance and interest on existingi encum¬ 
brances, if any, are to be adjusted to date of transfer, 
with the exception of taxes, penalties, etc., agaifist Par¬ 
cel or Lot 828 in Square 3120, as to which nd charge 
against the vendors is to be made in the settlement, but 
there shall enure to their benefit any dispropojrtionate 
share of taxes thereon which may have heretofdre been 
contributed by the vendors through the Trustees! in said 
Equity Cause No. 49,994. Taxes, general and special, to 
be adjusted hereunder are to be made according tp certifi¬ 
cates of taxes as issued by the Collector of Taxes of the 
District of Columbia, and the Treasurers of Prince 
Georges and Montgomery Counties, Maryland. j 

Examination of title, conveyancing and recording 
charges are to be at the cost of the purchasers. 

This offer is subject to the approval and ratification of 
the Court, and the purchasers agree to comply \yith the 
terms of sale within thirty days from the final approval 
by the Court, or as soon thereafter as report on t(tle can 
be secured, if promptly ordered. In the event of destruc¬ 
tion by fire of any building on said properties prior to the 
approval of this offer by the Court, the vendees shall have 
the right to withdraw the same as to such particular prop- 

3—6307a 
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erties whereon the building is located, or to have proper 
adjustment made to cover such damage or loss. 

Witness our hands this 17 dav of May, 1934. 

KATE W 7 OODWORTH, 
i SARAH RANDOLPH, 

WILLIAM A. MOORE, 

| GEORGE E. MOORE, 

Purchasers. 

37 Stipulation. 

As evidenced by the signatures hereto of the attorneys 

» c. 1 ^ 

of record for Mary C. Moore, widow of John A. Moore, 
deceased, upon the approval of the above offer by the 
Court, it is stipulated and agreed on the part of Mary C. 
Moore that, in consideration of the conveyance to her of 
that part of Lot 23 in Square 440 in the District of Co¬ 
lumbia improved by premises No. 1909 7th Street, X. W., 
as more particularly hereinbefore described, in fee simple, 
free of all liens and encumbrances, and free from all claims 
of the beneficiaries under the will of John A. Moore, de¬ 
ceased, and the parties to this cause (taxes, rents, insur¬ 
ance and special assessments to be adjusted to date of 
transfer, revenue stamps to be paid by the grantors), the 
Court is authorized to decree in favor of the undersigned 
and their respective legal representatives, share and share 
alike, an assignment, conveyance, exoneration, release and 
acquittance of any and all right, title, claims or demands, 
at law or in equity, of the said Mary C. Moore, her heirs 
and/or legal representatives, under the will of John A. 
Moore, deceased, or under the law, in and to any distribu¬ 
tion or benefit to her of the personal estate of John A. 
Moore, deceased, under paragraphs 80-88, both inclusive, 
of the first report of the Special Master in Equity Cause 
No. 50,473, heretofore confirmed by the Court, or other¬ 
wise, and/or any rents, issues or profits from the real 
estate of which John A. Moore, deceased, died seized or 
possessed, or to which he was entitled, and/or any and 
all rights of dower or other legal benefits in or to any or 
all of the properties hereinbefore mentioned, both in Mary¬ 
land and the District of Columbia and including said 
parcel or Lot 828 in Square 3120 of the District of Co¬ 
lumbia, excepting alone, however, her right to receive 
through the Trustees in Equity Cause No. 50,473 out of 
the cash proceeds of sale, in part commutation of her dower 
in Lot 23 in Square 440, the sum of $750, the same to be 
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paid by the trustees to, and accepted by, the wido\jr, through 
her attorneys of record, in full settlement and satisfaction 
of that part of her said rights of commutation j of dower 
not embraced in the assignment, conveyance aijd acquit¬ 
tance aforesaid; and the stipulation of the widpw, Mary 
C. Moore, aforesaid, further authorizes the Courj to order 
and decree that the Trustees in Equity Cause No. 50,473 
shall convey premises No. 1909 7th Street, N. Wj., subject 
to restrictive covenants reserving to the owners of the 
balance of said Lot 23, in conjunction with the owner of 
said premises No. 1909, the use of the easterly 1 five-foot 
strip thereof for air and light, as aforesaid, to j the said 
Mary C. Moore as full consideration to her as aforesaid; 
and the widow by said stipulation binds herself, lier heirs 
and/or legal representatives to execute such further assur¬ 
ances in the premises as may be requisite and necessary. 

It is, however, expressly understood and agreed by and 
between the undersigned and the said Mary C. Moore, act¬ 
ing through her said attorneys of record, that the stipula¬ 
tion of the said Mary C. Moore, here set out, is m^de with¬ 
out prejudice in any wise whatsoever to her, in the event 
the above offer, as supplemented by this stipulation, is 
not approved by the Court; and the widow expressly re¬ 
serves the right, in the event of non-approval by tlje Court 
of the offer, to pursue such course as she may deeip proper 
in respect to the proposals heretofore made, and' any of 
them, at the public offering of said Lot 23 in Square 440, 
both separately and as a whole, for proposals on 
38 the 3rd day of May, 1934; and, in the event !of such 
non-approval, it is further understood that said 
stipulation is made without prejudice, either to th£ rights 
of the widow or to the other undersigned parties j to said 
stipulation, in any and all respects to act in thje same 
manner and to the same effect as though no stipulation 
whatsoever had been entered into by them, or any df them, 
as hereinbefore set out. j 

Witness our hands this 17 day of May, 1934. 

KATE WOODWORTH, 
SARAH RANDOLPH, 
WILLIAM A. MOORhj, 

-, GEORGE E. MOORE,] 

-, Purchasers. 

Attorneys for Mary C. Moore f I 

Widow of John A. Moore , Deceased. 
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Report of Sale. 

Filed May 21, 1934. 

*»*###• 

To the Supreme Court of the District of Columbia holding 
an Equity Court : 

Walter C. Balderston, one of the Substituted Trustees in 
the above entitled cause, respectfully represents to the 
Court as follows: 

1. That he and George H. Lamar, Esq., are Substituted 
Trustees under the will of John A. Moore, deceased; that 
said Substituted Trustees were appointed by decree of this 
Honorable Court and have fully qualified as such; that 
pursuant to the order passed in this cause, said Substituted 
Trustees proceeded with advertising certain real estate be¬ 
longing to the estate of decedent located in Washington, 
D. C., the same being Lot numbered Twenty-three (23) in 
Square numbered Four hundred and forty (440), improved 
by the premises known as 1909-11-13 7th Street, North¬ 
west, the terms of sale being one-third cash and the 
39 balance in one and two vears, secured bv a first 
deed of trust, or all cash at the option of the pur¬ 
chaser; that as such Trustees they employed the firm of 
Thomas J. Owen & Son as auctioneers to offer the prop¬ 
erties for sale at public auction and receive bids therefor, 
subject, however, to the approval of this Court; that the 
said auctioneers cried the sale of said properties in front 
of the premises on May 3, 1934, commencing at 3:30 o’clock 
P. M., offering said properties first as separate pieces of 
property and then offering said properties as a whole; 
that the premises 1909 7th Street, Northwest, were first 
cried by the auctioneers and the highest bid offered for 
said property was Seven thousand eight hundred dollars 
($7,800.00), the bid being made by Moses H. Dade, who 
put up a deposit of Two hundred and fifty dollars ($250.00) 
at the time of the offering of said property by the auc¬ 
tioneers; that thereupon the auctioneers for the Trustees 
offered premises known as 1911 7th Street, Northwest, and 
the highest bid offered for said property was Eight thou¬ 
sand five hundred dollars ($8,500.00), the bid being made 
by P. M. Brown, who put up a deposit of Two hundred 
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and fifty dollars ($250.00) at the time of the offering of 
said property by the auctioneers, and thereupon I the auc¬ 
tioneers for the Trustees offered premises knowil as 1013 
7th Street, Northwest, and the highest bid offered| for said 
property was Fifteen thousand two hundred dollars ($15,- 
200.00), the bid being made by Lawrence J. Heller, who 
put up a deposit of Two hundred and fifty dollars (j$250.00) 
at the time of the offering of said property by Itlie auc¬ 
tioneers. The auctioneers for the Trustees thenj offered 
the properties as a whole and received a bid of Twenty-five 
thousand dollars ($25,000.00) from Morton Levy, jwho put 
up a deposit of Five hundred dollars ($500.00) at (the time 
of the offering of said properties by the auctioneers. 
40 Announcement was made in behalf of the Trustees 
at the time of the sale, that any and all bids land de¬ 
posits would have to be received subject to the ajpproval 
of this Court. The bidding was spirited and in the opinion 
of the Trustees was competitive. I 

The bids for the properties offered separately being 
higher than the bids for the properties offered as a[ whole, 
that is, a total of Thirty-one thousand five hundred dollars 
($31,500.00), is, under the conditions existing at this time, 
the best offer obtainable under the terms of sale asj adver¬ 
tised, and this Trustee recommends that the same be 
accepted. ! 

2. This Trustee further reports that subsequent j to the 
hereinbefore reported offers of the properties for [sale at 
public auction, the Trustees received on May 11, 1934, what 
purported to be an offer from four of the five soils and 
daughters of the decedent. One of the sons, Jcjlin A. 
Moore, Jr., did not join in the offer, a copy of sai<jl offer 
being attached hereto and asked to be made a part bf this 

4 - 1 

report. 

3. This Trustee says that the decedent died in thfe year 

1929 and these Trustees were appointed and duly qualified 
in January, 1930 and have ever since so qualified bebn act¬ 
ing as Trustees of the said real estate, collecting j rents, 
managing the properties and paying the expenses incident 
to the maintenance of said properties; that said properties 
are free and clear of encumbrances and are rented 1 from 
month to month, no leases for a definite term having been 
given. j 

4. This Trustee further says that he is making a (sepa¬ 
rate report, for the reason that his co-trustee is not filling 
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at this time to agree that ratification or approval of this 
Court be asked for the offers made at public auction, as 
aforesaid. 

5. This Trustee further says that he, as such Trustee, 
has been put on notice of various assignments made 
41 by the sons and daughters of the decedent, as well 
as of several judgments in various amounts, and 
that he has no way of knowing at this time what the dis¬ 
tributive share of each of the sons and daughters will be. 

Wherefore, the premises considered this Trustee prays: 

1. That the offers of sale made at public auction on May 
3, 1934, as in this report set forth, be ratified and con¬ 
firmed. 

2. That reference be had to tlie Auditor to state the 
account of the Trustees relative to the sale, management 
and conduct of said properties during their Trusteeship. 

3. And for sucli other and further relief as to the Court 

mav seem just and proper. 

WALTER C. BALDERSTOX, 

T rustee. 

District of Columbia, 

I, Walter C. Balderston, being first duly sworn on oath 
depose and say that I have read the foregoing Report of 
Sale bv me subscribed and know the contents thereof; that 
the facts therein stated of my own personal knowledge are 
true and those stated on information and belief, I believe 
to be true. 

! WALTER C. BALDERSTOX. 


Subscribed and sworn to before me this 21st day of May, 
A. D. 1934. 

FRAXK E. CUXXIXGHAM, 

Clerk . 

By H. B. DERTZBAUGH, 

Asst. Clerk. 

42 Copy. 

Washington, D. C., May 11, 1934. 

Messrs. George H. Lamar and Walter C. Balderston, 
Trustees Equity 50,473, 

Washington, D. C. 


Gentlemen : 

We, the undersigned, being four of the heirs at law and 
devisees under the last will and testament of John A. 
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Moore, deceased, hereby offer to purchase all of I the real 
estate belonging to said estate and hereinafter described, 
for the sum of forty five thousand dollars ($45,0( 0), upon 
the following terms: | 

$14,650.00 in cash at the date of conveyance, j and the 
balance to be represented by our joint and several promis¬ 
sory note or notes, bearing interest at six per centum per 
annum, payable on or before three years after date, with 
interest payable annually, secured by a first deed of trust 
against the following parcel of real estate: j 


The undivided five-eighths interest of John A.! Moore, 
deceased, in what was formerly known as Parcel 107/16 


and now known for purposes of taxation and assessment 
as lot 828 in square 3120, improved by premises number 
157 “V” Street, Northwest. i 


Vendees also agree to execute and deliver to the (trustees 
an equitable assignment of the proceeds of sale of said 
undivided interest as further securitv for the deferred 
purchase money. 

Vendees also agree, as additional security for t|ie pay¬ 
ment of said deferred purchase money to execute and 
deliver their joint and several promissory notes, in {he sum 
of $30,350 with interest at 6% per annum, payable on or 
before three years after date, to be secured by a] second 
deed of trust upon that part of lot 23 in square 440, herein¬ 
after described, and improved by premises 1911 and 1913 
7th Street and 638 Florida Avenue, Northwest. 

The several parcels of real estate included in this offer 
of purchase are described as follows: 

(1) Lot 23 in square 440 improved by premised num¬ 

bered 1909, 1911 and 1913 Seventh Street, and 638 Iporida 
Avenue, Northwest, purchase price $32,000. j 

(2) The undivided five-eighths interest of Jojhn A. 
Moore, deceased, in what was formerly known as parcel 
107/16 and now known for purposes of taxation and Assess¬ 
ment as lot 828 in square 3120, improved by premises No. 
157 “V” Street, Northwest. Purchase price $5,500.1 

(3) Parcel of real estate situate in Montgomery C|ounty, 
Maryland, consisting of about three acres of unimproved 
land, more or less, situate on the East side of the pik<k lead- 
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ing from M ashington to Brookville, more particularly 
described in a deed from Rosa M. Graves and husband, 
dated May 20, 1925, and recorded among the Land Records 
of Montgomery County, in Liber 374 at folio 186, improved 
by two-story frame building. Purchase price $3,500. 
43 (4) Six parcels of land in Prince Georges County, 

Maryland, all situate in Section 2 of a subdivision 
known as Hyattsvillc Hills, in or near the town of Hvatts- 
ville, Maryland, improved by dwelling houses and more 
particularly described in a deed from J. Alfred Moore and 
wife to John A. Moore, dated September 18,192S, recorded 
among the land records of Prince Georges County, in Liber 
332 at folio 83, subject to incumbrances aggregating 
$8,830.00. Purchase price $4,000. 

The title is to be free of incumbrances, except as herein 
mentioned. Rents, taxes, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of 
transfer, with the exception of taxes against Parcel 107/16, 
as to which no adjustment of taxes shall be made. Taxes, 
general and special, are to be adjusted according to Cer¬ 
tificate of Taxes as issued by the Collector of Taxes of 
the District of Columbia, and the Collectors of Taxes of 
Prince Georges Countv and Montgomerv Countv, Marv- 
land, except as to said Parcel 107/16. 

Examination of title, conveyancing and all recording 
charges are to be at the cost of the purchasers. The vend¬ 
ors shall execute the usual trustees’ deeds and shall include 
the widow’s dower rights. 

This offer is subject to the approval and ratification of 
the Court, and the purchasers agree to comply with the 
terms of sale within thirty days from the final approval by 
the Court or as soon thereafter as report on title can be 
secured if promptly ordered. In the event of the destruc¬ 
tion of any of the buildings by fire prior to the conveyance 
by the trustees, the vendees shall have the right to with¬ 
draw this offer of purchase or to have proper adjustment 
made to cover such damage or loss. 

Witness our hands this 11th dav of May, 1934. 

(Signed) KATE WOODWORTH. 

(Signed) GEORGE E. MOORE. 

(Signed) WILLIAM A. MOORE. 

(Signed) SARAH RANDOLPH. 


















L. J. HELLER VS. G. H. LAMAR ET AL. i 


41 


44 Petition of Lawrence J. Heller Filed by Permission 

of the Court. j 

Filed May 29, 1934. i 


i 

Said Lawrence J. Heller respectfully represents: 

1. That at the public auction sale conducted by Walter 
C. Balderston and George H. Lamar, trustees in the above 
entitled cause, on May 3, 1934, pursuant to an advertise¬ 
ment published in The Evening Star Newspaper for ten 
consecutive days, a copy of which is attached hereto and 
made a part hereof, he purchased, subject to confirmation 
by the Court, the following described land and premises 


"olumbia, 
(23) 


in 


situate in the City of Washington, District of ( 
and distinguished as all of Lot Twenty-three 
Square Four Hundred and Forty (440), excepting only the 
portions thereof described in said advertisement as par¬ 
cels 1 and 2, together with the easements over thpse parts 
of parcels 1 and 2, respectively, as are embraced in the 5 
foot strip along the east sides of said parcels fpr use in 
conjunction with the owners of said parcels 1 add 2, and 
improved by premises 1913 Seventh Street and 638 Florida 
Avenue, Northwest, for $15,200 and made the requisite de¬ 
posit of $250 at the time, and lie stands ready anjd willing 
to comply with the terms of sale upon the confirmation 
thereof. 

2. He respectfully submits that said sale shoulq lie con¬ 
firmed as it was fairly conducted and no objection^ thereto 
have been interposed by any of the parties to the cause on 
the ground of any irregularity. 


s conse¬ 
nts their 
its, first, 
e, which 


3. That the price obtained for the three parcel 
tuting the whole of Lot 23 in Square 440, represe 
present fair market value as evidenced by the fa 
that no higher bid was received at the auction sa 

was well attended and the bidding was spirited and 
45 competitive, and, second, that the parties to |the suit, 
although they did not bid at the sale, now offer only 
$500 over and above what was obtained at the auction sale. 

4. He respectfully represents to the Court that jtlie pur¬ 
chaser’s rights should be considered, especially inasmuch 
as no offer for said property acceptable to all of the parties 
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to the cause and creditors has as yet been submitted to the 
Court. 

The premises considered, petitioner prays: 

1st: That the sale by said trustees of the aforesaid par¬ 
cel of land be confirmed. 

2nd: That he may have such other and further relief in 
the premises as the Court deems proper. 

LAWRENCE J. HELLER. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing Peti¬ 
tion bv me subscribed and I know the contents thereof; that 
the facts therein stated as of my own personal knowledge 
are true and those stated as upon information and belief 
I believe to be true. 

LAWRENCE J. HELLER. 

Subscribed and sworn to before me this 29th day of May, 
A. D. 1934. 

[seal.] THERESA BUCKHANTZ, 

' Notary Public , D . C. 

GEORGE C. GERTMAN, 

Attorney for Petitioner. 

46 Filed May 29, 1934. Frank E. Cunningham, Clerk. 

Thos. J. Owen & Son, Auctioneers, 1431 Eye St. N. W. 

Chancery Sale of Valuable Contiguous Business Real 
Estate with Frontages of About 47 Feet on Seventh 
Street, 41.96 on Florida Avenue, and 24.34 on 10-Foot 
Alley on East; Improved by Two-storv Brick Buildings, 
Including 1909, 1911, 1913 Seventh Street, and 638 Flor¬ 
ida Avenue Northwest. 

By virtue of the decrees of the Supreme Court of the 
District of Columbia, one passed in Equity Cause No. 
50473, and another entered in Equity Cause N#. 54626 as 
consolidated with that numbered 50473, the undersigned 
trustees will offer at public auction, subject to the approval 
of the court, in front of the premises on the third day of 
May, 1934, at three-thirty o’clock P. M., the following- 
described lands and premises, situated in the District of 
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Columbia and being, as a whole lot numbered twentv-three 
(23) in square numbered four hundred forty (4^0), in the 
City of Washington, with improvements therein, that is 
to say: Parcel No. 1. Beginning at the southwest corner 
of said lot 23 and running thence east along the| southerly 
line of said lot 44.23 feet to the southeast corner; of a yard 
or air and light way 5 feet wide; thence north along the 
east side of said 5-foot strip of land 14.54 feet jto a point 
5 feet east of the center line of the 9-inch wall between 
premises 1909 and 1911 7th street n. w.; thence wjest across 
said 5-foot strip and along said center line of said 9-inch 
wall to the east side of 7th street; and thence sputh along 
said east side of 7th street 14.54 feet to the placp of begin¬ 
ning. Subject, however, as to said 5-foot strip along the 
east of said parcel to such restrictive covenants as may 
be necessary to preserve to the owners of parcel^ 2 and 3, 
in conjunction with the owner of parcel 1, the u^e of said 
strip for air and light; said parcel 1 being improved by 
a store room with apartment above, and known as premises 
1909 7th street n. w. Parcel No. 2. Beginning ^t a point 

14.54 feet north of the southwest corner of said lot 23, being 

• 7 

the end of the third line of said parcel 1, and running 
thence east and reversely along said third line pf parcel 
No. 1 44.23 feet to the end of the second line thereof; 
thence north along the east line of said 5-foot strip and 
the west line of a 13-inch wall of parcel No. 3 to t|ie north¬ 
east corner of said 5-foot strip; thence west along the north 
line of said 5-foot strip 5 feet to the northwest corner of 
said strip; thence north 6y 2 inches to the centcfr of the 
13-inch wall between premises 1911 and 1913 7jth street 
n. w.; thence west along said center line of said last-men¬ 
tioned wall 39.23 feet to the east line of said 7t)i street ; 
and thence south along said east line of 7th street 14.45 
feet to the place of beginning. Subject, however, as to 
said 5-foot strip along the east of said parcel to such re¬ 
strictive covenants as may be necessary to preserve to the 
owners of parcels 1 and 3, in conjunction with tlje owner 
of parcel 2, the use of said strip for air and light; and 
said parcel 2 being improved by store room, with apart¬ 
ment above, and known as premises 1911 7th street n. w. 
Parcel No. 3. All of said lot 23 in square 440, excepting 
only the portions thereof herein described as parcels 1 
and 2 together with easements over those parts of par- 
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cels 1 and 2, respectively, as are embraced in the 5-foot 
strip along the east sides of said parcels for use in con¬ 
junction with the owners of said parcels 1 and 2, and each 
of them for air and light, the same to be properly evidenced 
of record, and said parcel 3 being improved by a two-story 
brick building, including premises 1913 7th street and 638 
Florida avenue n. w. The above properties will be so 
offered, separately and as a whole, the trustees reserving 
the right to receive and report to the court the highest offer 
or offers made. 

Terms of sale: One-third of the purchase money to be 
paid in cash and the balance in two equal installments, 
payable in one and two years from day of offer or sale, 
and to be represented by promissory notes of the pur¬ 
chaser or purchasers, bearing interest at the rate of 6% per 
annum, payable semi-annually, and secured by a first deed 
of trust on the property sold, or all cash at the option of 
the purchaser.i A deposit for $500 will be required on 
dav of offer or sale on highest offer as an entiretv, or 
$250 on highest offer on each parcel, separately. All con¬ 
veyancing, examinations of title, notary fees, revenue 
stamps, and recording at purchaser’s cost. Terms of sale 
to be complied with within thirty days from day of ap¬ 
proval of offer or offers or ratification of sale or sales by 
the court; otherwise the trustees reserve the right to resell 
each property involved in default, at the risk and cost of 
the defaulting purchaser, after five days’ advertisement 
of such resale in some newspaper published in Washington, 
T>. C. Plats of survev will be exhibited on dav of offering. 

i WALTER C. BALDERSTON, 
i Evans Building , 

GEORGE H. LAMAR, 

Washington Building , 

Trustees. 

Ap21-d&ds.exSu. 

47 Stipulation. 

Filed May 31, 1934. 

• •••••• 

As evidenced by the signatures hereto of the attorneys of 
record of Mary C. Moore, widow of John A. Moore, de¬ 
ceased, upon the approval by the Court of the offer of Kate 
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Woodworth, Sarah Randolph, William A. Moore aqd George 
E. Moore, dated May 17, 1934, and filed in the j above-en¬ 
titled cause as an exhibit to the “Third Special Report of 
George H. Lamar, Co-Trustee”, filed in said caqse on the 
21st day of May, 1934, it is stipulated and agreed on the 
part of Mary C. Moore that, in consideration of the convey¬ 
ance to her of that part of Lot 23 in Square 440 iji the Dis¬ 
trict of Columbia, improved by premises No. 1909 7th 
Street, N. W., as more particularly described iii said re¬ 
port, in fee simple, free of all liens and encumbralnces, and 
free from all claims of the beneficiaries under the will of 
John A. Moore, deceased, and the parties to tjiis cause 
(taxes, rents, insurance and special assessments to be ad¬ 
justed to date of transfer, revenue stamps to be paid by the 
grantors), the Court is authorized to decree in favor of the 
undersigned and their respective legal representatives, 
share and share alike, an assignment, conveyance, exonera¬ 
tion, release and acquittance of any and all right, title, 
claims or demands, at law or in equity, of the said Mary C. 
Moore, her heirs and/or legal representatives, under the 
will of John A. Moore, deceased, or under the law, in and to 
any distribution or benefit to her of the personal Estate of 
John A. Moore, deceased, under paragraphs 80-88, both in¬ 
clusive, of the first report of the Special Master i^i Equity 
Cause if50,473, heretofore confirmed by the Court, or 
otherwise, and/or any rents, issues or profits from the real 
estate of which John A. Moore, deceased, died seized or 
possessed, or to which he was entitled, anq/or any 
48 and all rights of dower or other legal benefits in or 
to any or all of the properties in said repdrt men¬ 
tioned, both in Maryland and the District of Columbia and 
including said parcel or Lot 828 in Square 3120 of the Dis¬ 
trict of Columbia, excepting alone, however, her ^’ight to 
receive through the trustees in Equity Cause #50*473 out 
of the cash proceeds of sale, in part commutation of her 
dower in Lot 23 in Square 440, the sum of $750, the same 
to be paid by the trustees to, and accepted by, the, widow, 
through her attorneys of record, in full settlement and 
satisfaction of that part of her said rights of comniutation 
of dower not embraced in the assignment, conveyance and 
acquittance aforesaid; and the stipulation of the widow, 
Mary C. Moore, aforesaid, further authorizes the Court to 
order and decree that the trustees in Equity Cause #50,473 
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shall convey premises ifl909 7th Street, N. W., subject to 
restrictive covenants reserving to the owners of the balance 
of said Lot 23, in conjunction with the owner of said premi¬ 
ses zrl909, the use of the easterly five-foot strip thereof 
for air and light, to the said Mary C. Moore as full con¬ 
sideration to her, as aforesaid; and the widow, by said 
stipulation, binds herself, her heirs and/or legal represen¬ 
tatives to execute such further assurances in the premises 
as may be requisite and necessary. 

It is, however, expressly understood and agreed by and 
between the undersigned and the said Mary 0. Moore, act¬ 
ing through her said attorneys of record, that the stipula¬ 
tion of the said Mary C. Moore, here set out, is made with¬ 
out prejudice in any wise whatsoever to her, in the event 
the said offer; as supplemented by this stipulation, is not 
approved by the Court or consummated in accordance with 
the provisions of said offer and stipulation, or failure of 
conveyance of good title to the widow as aforesaid, 
49 free and clear of all liens and claims whatsoever, in 
either of which events this stipulation shall be null 
and void and of no effect; and the widow expressly reserves 
the right, in the event of non-approval by the Court of the 
offer and/or stipulation, to pursue such course as she may 
deem proper in respect to the proposals heretofore made, 
and any of them, at the public offering of said Lot 23 in 
Square 440, both separately and as a whole, for proposals 
on the 3rd day of May, 1934; and, in the event of such non¬ 
approval, it is further understood that said stipulation is 
made without prejudice, either to the rights of the widow 
or to the other undersigned parties to said stipulation, in 
any and all respects in the same manner and to the same 
effect as though no stipulation whatsoever had been en¬ 
tered into by them, or any of them, as hereinbefore set out. 

Witness our hands this 26" dav of Mav, 1934. 

KATE WOODWORTH, 
WILLIAM A. MOORE, 
SARAH RANDOLPH, 

Approved, i GEORGE E. MOORE, 

G. P. McGlue, Purchasers. 

Thomas F. Burke, 

Attorneys for Mary C. Moore, 

Widoiv of John A. Moore , Deceased. 

Subject to approval of decree to be signed without undue 

delav. 

•* 











L. J. HELLER VS. G. H. LAMAR ET AL. 


47 


50 Decree. 

Filed June 13, 1934. 

#**##** 

This cause coming on to be heard upon the separate re¬ 
ports of Walter C. Balderston and George H. Lamar, Trus¬ 
tees in this cause and substituted Trustees under the will 
of John A. Moore, deceased, submitting for consideration 
and disposition the revised offer, with proposed stipulation 
with the widow thereto annexed, of Kate Woodworth, Sarah 
Randolph, William A. Moore and George E. Mobre, four 
of the children and distributees under said will, involving 
the disposition of the whole of the unsold portion of all 
of the real estate of which said John A. Moore died seized 
and possessed; and also the highest offers for L°t 23 in 
Square 440 of the District of Columbia, by three separate 
parcels and as a whole, which were received at public of¬ 
fering on May 3, 1934; was argued by counsel, and there¬ 
upon and upon consideration thereof, it appearing to the 
Court that the price offered by said children of decedent 
for said Lot 23 in Square 440, as originally submitted to 
the Court on the — day of April, 1934, and renewed in their 
said revised offer, exceeds the highest offer obtained at 
public outcry for Lot 23 as a whole by seven thousand 
($7,000) dollars and also exceeds the sum of the separate 
offers by five hundred ($500) dollars, and it further ap¬ 
pearing to the Court that it would tend to facilitate the 
settlement of the trust estate for the whole of th<J unsold 
part of the real estate to be sold by the trustees at this 
time, and, further, that the execution of the terms? of the 
stipulation between said children of decedent <jmd the 
widow, in its final form, dated the 26th day of May, 1934, 
is to the interest of both parties to said stipulation and 
would further tend to simplify and expedite the settlement 
of the estate of decedent, and it further appearing to 

51 the Court that the approval of said last-mentioned 
offer, as supplemented by said Stipulation, wfould be 

to the best interest of the said estate of John A. Moore, 
deceased, it is by the Court this 13th day of June, 1934, 
adjudged, ordered and decreed as follows: 

First. That the separate offers received on the §rd day 
of May, 1934, from Morton Levy for Lot 23 in said Square 
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440 as a whole, and from Moses H. Dade, P. M. Brown and 
L. J. Heller for parcels denominated 1, 2, and 3 thereof, 
be, and the same are hereby, severally rejected and dis¬ 
approved, and the Trustees are hereby authorized and di¬ 
rected to rethrn to them the amounts of their several de¬ 
posits; 

Second. That the revised offer of Kate Woodworth, Sarah 
Randolph, William A. Moore and George E. Moore, dated 
the 17th day of May, 1934, as supplemented by the stipula¬ 
tion with them on the part of Mary C. Moore, widow of 
John A. Moore, deceased, dated the 2Gth day of May, 1934, 
be, and the same is hereby, accepted, approved, ratified and 
confirmed, and that said stipulation and agreement be, and 
the same is herebv, ratified and confirmed. 

Third. That the said Trustees, Walter C. Balderston and 
George H. Lamar, are hereby further authorized and di¬ 
rected, upon compliance by the purchasers with the terms 
of sale, as more fully set out in the said offer of Kate Wood- 
worth, Sarah Randolph, William A. Moore and George E. 
Moore, dated the 17th day of May, 1934, as supplemented 
by said stipulation dated the 26th day of May, 1934, to ex¬ 
ecute and deliver to the defendant, Mary C. Moore, widow 
of John A. Moore, deceased, her heirs or legal representa¬ 
tives, a deed Conveying to her, in fee simple, all the right, 
title, interest, estate and claims of all of the parties to this 
cause in and to that part of Lot 23 in Square 440 in the 
District of Columbia, improved by premises No. 1909 
52 7th Street, Northwest, free of the claims of the cred¬ 
itors of the estate of John A. Moore, deceased, said 
part of said Lot 23 being more fully described as follows: 

Beginning for the same at the southwest corner of said 
Lot 23 and running thence east along the southerly line of 
said lot 44.23 feet to the southeast corner of a yard or air 
and light wav 5 feet wide; thence north along the east side 
of said 5-foot strip of land 14.54 feet to a point 5 feet east 
of the center line of the 9-inch wall between premises 1909 
and 1911 7th Street, Northwest; thence west across said 
5-foot strip and along said center line of said 9-inch wall 
to the east side of 7th Street; and thence south along said 
east side of 7th Street 14.54 feet to the place of beginning, 
subject, however, as to said 5-foot strip along the east of 
said parcel, to such restrictive covenants in respect thereto 
as may be necessary to preserve to the owners of the bal- 
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ance of said Lot 23, in conjunction with the owijier of said 
premises No. 1909 7th Street, Northwest, the jise of the 
said easterly 5-foot strip thereof for air and light— 

! 

And that any and all right, title, claims or demands, at law 
or in equity, of the said Mary C. Moore, her heiifs or legal 
representatives, under the will of John A. Moore,* deceased, 
or under the law, in and to any distribution or benefit to 
her of the personal estate of John A. Moore, deceased, as 
awarded by the Special Master and confirmed by jthe Court 
in this cause, or otherwise, and/or any rents, issue's or prof¬ 
its from the real estate of which John A. Moore, deceased, 
died seized or possessed, or to which he was entitlejd, and/or 
any and all rights of dower or other legal benefits in or 
to any or all of the properties mentioned in sai<jl revised 
offer dated the 17th day of May, 1934, both in the 1 State of 
Maryland and the District of Columbia, and including par¬ 
cel or Lot 828 in Square 3120 of the District of Columbia, 
excepting alone the said fee simple title to be conjveved to 
the widow as aforesaid and the sum of seven hundred and 
fifty ($750) dollars to be paid by the Trustees to or her 
attorneys of record, in part commutation of dower in said 
Lot 23 in Square 440, as set out in said stipulation^ be, and 
the same are hereby, set over and assigned to, and vested 
in, the said Kate Woodworth, Sarah Randolph, (William 
A. Moore and George E. Moore, share and share 
53 alike. And that the said Trustees, Walter C.lBalder- 
ston and George H. Lamar, are hereby further or- 
dered to pay over to the said Mary C. Moore, or he|r attor¬ 
neys of record, from the proceeds of sale before a^y other 
payment hereinafter provided for, the said sum of seven 
hundred and fifty ($750) dollars, which, together with the 
conveyance to her of premises No. 1909 7th Street/North¬ 
west, in the District of Columbia, as aforesaid, are (hereby 
decreed to be in full settlement, satisfaction and discharge 
of all of her rights of dower, and/or as an heir, and/or 
to any distributive share of the personal estate or John 
A. Moore, deceased, and/or otherwise in and to the real 
and personal estate of which John A. Moore died seized 
and possessed, and including all real estate in the district 
of Columbia as well as in the State of Maryland, ojr else¬ 
where. I 


4—6307a 
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Fourth. That in the consummation of the sale there shall 
be paid by the purchasers, Kate 'Woodworth, Sarah Ran¬ 
dolph, William A. Moore and George E. Moore, in cash 
the sum of fourteen thousand six hundred and fifty ($14,- 
650) dollars, and there shall be executed and delivered to 
the said Trustees by said purchasers their joint and sev¬ 
eral promissory notes for the balance of the purchase price 
in the aggregate sum of thirty thousand three hundred and 
fifty ($30,350) dollars, all of even date with the date of 
transfer and all payable to the order of the said Walter C. 
Balderston and George H. Lamar, Trustees, on or before 
three years after date, with interest at the rate of six per 
centum per annum payable semi-annually, of which said 
deferred purchase money notes those in the aggregate prin¬ 
cipal sum of twenty-six thousand eight hundred and fifty 
($26,850) dollars are to be separately secured by deed or 
deeds of trust of the purchasers on lands in the District 
of Columbia, as follows, to wit: 

54 Such deferred purchase money notes, in the ag¬ 
gregate principal sum of five thousand ($5,000) dol¬ 
lars, are to be secured by first deferred purchase money 
deed of trust on the undivided five-eighths interest of John 
A. Moore, deceased, in what was formerly known as Parcel 
107/16, improved by premises 157 V Street, X. W., and now 
known for purposes of taxation and assessment as Lot 828 
in Square 3120, in the District of Columbia, in addition to 
the further security in the form of a proper equitable as¬ 
signment of the proceeds of sale thereof in the pending 
Equity Cause Xo. 49,994 of this Court; 

Such deferred purchase money notes, in the aggregate 
principal sum of three thousand ($3,000) dollars, are to be 
secured by a deferred purchase money deed of trust, subor¬ 
dinate only to a first deed of trust to secure the sum of 
five thousand ($5,000) dollars on that part of Lot 23 in 
Square 440 known as 1911 7th Street, Xorthwest, more par- 
ticularlv described as follows: 

Beginning for the same at a point 14.54 feet north of the 
southwest corner of said Lot 23, being the end of the third 
line of the description of the parcel to be conveyed to the 
widow aforesaid, and running thence east and reverselv 
along said third line thereof 44.23 feet to the end of the 
second line thereof; thence north along the east line of 
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the 5-foot air and light strip on the east sides of said prem¬ 
ises 1909 and 1911, to the northeast corner of said 5-foot 
strip; thence west along the north line of said 5-ioot strip 
five feet to the northwest corner of said strip; theiice north 
6y 2 inches to the center of the 13-inch wall between prem¬ 
ises 1911 and 1913 7th Street, Northwest; thence west along 
said center line of said last-mentioned wall 39.23 feet to the 
east line of said 7th Street; and thence south al|ong said 
east line of 7th Street 14.45 feet to the place of beginning, 
together with easement for air and light to be reserved in 
said conveyance to the widow aforesaid; 

And such deferred purchase money notes, in tlie aggre¬ 
gate principal sum of eighteen thousand eight hunjlred and 
fifty ($18,850) dollars, are to be secured by a defer red pur¬ 
chase money deed of trust, subordinate only to a first deed 
of trust to secure the sum of ten thousand ($10,000) dollars, 
on that part of said Lot 23 in Square 440, u^ore par- 
55 ticularlv described as follows, to wit: 

All of Lot numbered Twenty-three (23) in Square num¬ 
bered four hundred and forty (440) of the District of 
Columbia, save and except Premises numbered 1|909 and 
1911, as in this decree are more particularly described. 

That, upon the payment by said purchasers unto said 
Trustees of said sum of fourteen thousand six hundred and 
fifty ($14,650) dollars in cash and the execution and de¬ 
livery to them of the aforesaid deferred purchase money 
promissory notes, in the aggregate principal sum 4f thirty 
thousand three hundred and fifty ($30,350) dollars, and of 
the equitable assignment and deferred purchase j money 
deed or deeds of trust aforesaid, and duly caring! for the 
adjustments to be made under the terms of sale, the said 
trustees, Walter C. Balderston and George H. Laijnar are 
hereby authorized and directed to execute and deliver a 
deed or deeds unto the said Kate Woodworth, Sar^h Ran¬ 
dolph, William A. Moore and George E. Moore, conveying 
to them, in fee simple, as tenants in common, all of the 
right, title, interest and estate of all of the parties to this 
cause in and to the real estate embraced in their offer and 
situated in the District of Columbia, except 1909 7th Street, 
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Northwest, as herein more particularly described, together 
with the easement for light and air to be reserved from the 
conveyance to the widow of said 1909 7th Street, as afore¬ 
said. 

Fifth. Th^t, at the time of the consummation of said 
transaction by the delivery of the deed or deeds to said pur¬ 
chasers for said properties situated in the District of 
Columbia, said Trustees, Walter C. Balderston and George 
H. Lamar, acting under and pursuant to the powers con¬ 
ferred on them bv the Last Will and Testament of John A. 
Moore, deceased, through the decree of their substitution 
passed herein on the 7th day of January, 1930, and under 
the authority of this Court, having jurisdiction of the 
56 parties to this cause, are hereby further authorized, 
empowered and directed to execute and deliver unto 
the said Kate Woodworth, Sarah Randolph, William A. 
Moore and George E. Moore a deed or deeds, conveying to 
them in fee simple, as tenants in common, all of the right, 
title, interest and estate of all the parties to this cause in' 
and to the real estate embraced in said offer, situated in the 
State of Marvland, namely: 

Lots numbered One (1), Six (6), Fifteen (15), Eighteen 
(18) and Twenty (20) in Block B, and Lot Fifteen (15) in 
Block A, Section 2, Hvattsville Hills, Prince Georges 
County, the same subject to encumbrances in the aggregate 
principal sum of eight thousand ($8,000) dollars; and 

All that piece or parcel of land situated in the County of 
Montgomery on the easterly side of the pike leading from 
Washington to Brookville, which is more particularly de¬ 
scribed in a deed from Rosa M. Graeves and husband to 
John A. Moore, dated May 20, 1925, and recorded among 
the Land Records in said County in Liber #374 at folio 
186; 

That as to said last-mentioned parcel, situated in said 
Montgomery County, however, there shall either be duly 
reserved and preserved in the instrument of conveyance 
thereof a first lien thereon to secure the payment of the 
remaining promissory notes of the purchasers in the prin¬ 
cipal sum of thirty-five hundred ($3,500) dollars, agree¬ 
ably to the tenor thereof, or deed therefor be not delivered 
until there shall be executed and delivered by the purchasers 
and their husbands or wives, in due and proper form, a 
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mortgage or deed of trust on said Montgomery County 
property to secure payment of said promissory notes in the 
aggregate principal sum of thirty-five hundred ($3,500) 
dollars, according to the tenor thereof, the same to consti¬ 
tute a first lien against the property. 

Sixth. That the said Trustees, Walter C. Baldprston and 
George H. Lamar, upon the consummation of thq sale and/ 
or the execution and delivery of the deed or deefls convey¬ 
ing Lot 23 in Square 440 of the District of Columbia, are 
hereby ordered to pay in cash unto the Seventh Sjtreet Sav¬ 
ings Bank, a corporation, its successors oif its attor- 
57 ney of record, out of the funds arising froi^i said sale 
and/or from any other funds in the possession of the 
Trustees, the principal sum of seven thousand ($7,000) dol¬ 
lars, with interest at six per centum per annum from May 1, 
1929, until paid, besides the plaintiff’s taxable cbsts in ac¬ 
tions at Law No. 80,891 and Equity Cause No. 54,626 in the 
Supreme Court of the District of Columbia, and the further 
sum of four hundred and twenty-seven ($427) dollars, 
covering the bill of the stenographer and the fies of the 
Special Master under the reference to him bv order of Mav 
11, 1933. * i 

Seventh. That the said Trustees, Walter C. I^alderston 
and George H. Lamar, shall next pay unto Georgb Francis 
Williams, Esquire, Special Master, on account of i:he fee of 
fifteen hundred ($1,500) dollars heretofore awarded him, 
pursuant to his Second Report as ratified by the Court, the 
sum of seven hundred and fifty ($750) dollars; and the said 
Trustees shall also deliver to the said George Francis Wil¬ 
liams, Esquire, in payment of the balance of his|said fee, 
the note or notes of the purchasers, secured by the afore¬ 
said second deed of trust embracing premises No. 1913 7th 
Street and 638 Florida Avenue, Northwest. 

Eighth. It is further ordered, adjudged and decreed that. 
Walter C. Balderston and George H. Lamar, Trustees, are 
lierebv awarded, on account of commissions for the sale 
hereby ratified, the sum of six hundred and forty ($640) 
dollars, pursuant to Rule 68 of this Court, and tha^ the said 
Trustees reserve the right to file herein in writinjg a peti¬ 
tion or petitions for the allowance of increased feejS in con¬ 
nection with said sale. 
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Ninth. That the Trustees are further ordered to pay unto 
Joseph A. Caiitrel, for services rendered by him as attorney 
for John A. Moore, Jr., executor of the estate of John A. 
Moore, deceased, the sum of twelve hundred ($1,200) 
• 58 dollars in cash, and they are authorized and directed 
to deliver to said Joseph A. Cantrel, in the payment 
of the balance of his fees for such services, note or notes of 
the purchasers for the sum of eighteen hundred ($1,800) 
dollars, secured by the second deed of trust aforesaid, em¬ 
bracing premises Xo. 1913 7th Street, Northwest, and No. 
638 Florida Avenue, Northwest. 

Tenth. That the said Walter C. Balderston and George 
H. Lamar, Trustees, out of proceeds of the sale and out of 
funds in their hands as Trustees, are further ordered to 
pay to George H. Lamar, as attorney for the plaintiff in 
this cause and for preserving the estate, the sum of eight 
hundred ($800) dollars in cash, and shall deliver to him 
note or notes of the purchasers secured by said second 
deed of trust on Premises No. 1911 7th Street, Northwest, 
for the sum of twelve hundred ($1,200) dollars. 

Eleventh. That the said Walter C. Balderston and 
George H. Lamar, Trustees, upon the consummation of 
said sale, shall also pay to the District National Bank, a 
corporation, or its receiver, as assignee thereof of Walter 
C. Balderston, the sum of three hundred sixty-two ($362.33) 
dollars and thirty-three cents, being the balance awarded 
to him by the Second Report of the Special Master, as con¬ 
firmed by the Court. 

Twelfth. It is further ordered, adjudged and decreed 
that this cause be, and the same is hereby, referred to the 
auditor of this Court to ascertain and report the fees to 
which Walter C. Balderston and George H. Lamar are en¬ 
titled in connection with their services as Trustees in this 
cause from the date of their appointment, and for an ap¬ 
portionment of such fees as may be allowed between them. 

And the Court hereby reserves jurisdiction of this cause 
for such other and further orders and decrees as 
59 mav be appropriate. 

JENNINGS BAILEY, 

Justice. 

We consent: 


JOSEPH A. CANTREL, 

Atty. for John A. Moore, Jr., 

Executor, and Individually. 
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WILLIAM A. MOORE. 

GEORGE E. MOORE. 

SARAH RANDOLPH. 

KATE WOODWORTH. 

FRED Tv G. UMHAU, 

Atty. for Sarah Randolph. 
MILTON STRASBURGER, 

Atty. for Wm. A. Moore. 

G. PERCY McGLUE, 

THOMAS F. BURKE, 

Attorneys for Mary C. Moore, 
Widow of John A. Moore, Deceased. 

So far as the above decree relates to my fees as Special 
Master I consent to it. 


GEORGE 


GEO. FRANCIS WILLIAMS, 


H. LAMAR. 


Special \ Master. 


From the foregoing decree in so far as it rejects the offer 
of L. J. Heller, the intervener, for parcel number 3, and 
fails to confirm the sale thereof to him, the said L. J. Heller 
appeals to the Court of Appeals of the District of Colum¬ 


bia, and the amount of the undertaking on the Appeal for 
costs is fixed at $100.00, or $50.00 cash. 


JENNINGS BAILEY, 
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Justice. 

Creditor's Bill. 

Filed July 21, 1932. 

In the Supreme Court of the District of Collumbia. 


Equity. No. 54626. 

Seventh Street Savings Bank, a Corporation, Plaintiff, 

vs. 

Kate Woodworth, John A. Moore, Junior, Individually 
and as the Executor of the Estate of John A. Moore, 


Dec ? d; Mary C. Moore, George E. Moore, William A. 


Moore, Sarah Randolph, Walter C. BalderstonJ Trustee; 
George H. Lamar, Trustee, Defendants. 

To the Honorable Justices of the Supreme Court of the 
District of Columbia, plaintiff states as follows: 

1. That plaintiff, “Seventh Street Savings Bank", is a 
corporation duly commorant under the laws of the State 
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of West Virginia and has its principal place of business 
in the District of Columbia, and sues herein in its own 
right. 

2. That the defendants are all citizens of the United 
States, and of legal age. The defendant, Kate Wood- 
worth is a resident of Rockville, Maryland, and is sued in 
her own right; the defendant, John A. Moore, Jr., also 
known as J. Alfred Moore, is a resident of Clinton, Mary¬ 
land, and is sued in his own right and as executor of the 
Estate of John A. Moore, deceased; the defendant, Mary 
C. Moore, is the widow of John A. Moore, a resident of 
the District of Columbia, and is sued in her own right; 
the defendant, George E. Moore, is a resident of Hyatts- 
ville, Maryland, and is sued in his own right; the defend¬ 
ant, V 7 illiam A. Moore, is a resident of the District of 

Columbia, and is sued in his own right; the defend- 
61 ant, Sarah Randolph is a resident of the District of 

Columbia, and is sued in her own right and the de¬ 
fendant, Walter C. Balderson, is a resident of the District 
of Columbia, and the defendant, George H. Lamar, is a 
resident of Rockville, Maryland, and both are sued as trus¬ 
tees under the 1 last will and testament of John A. Moore, 
they having been so appointed in Equity Cause No. 50,473 
in this Court. ' That other than said last named Trustees, 
the other defendants are the children and widow of John 
A. Moore, deceased, and with said Trustees constitute all 
the necessary parties defendant to this suit. 

3. That John A. Moore, (otherwise known as John A. 
Moore, Sr.) departed this life in and a resident of this 
District, on the 29th day of September, A. D. 1929, and 
his last will and testament, bearing date on the 7th day 
of September,! A. D. 1922 was duly admitted to probate 
and recorded both as to realty and as to personalty, as 
the last will and testament of the said John A. Moore, and 
his son, John A. Moore, Jr., thereafter, on the 6th day of 
November, A. D. 1929, duly qualified and was appointed 
executor of said will, in Administration Cause No. 39,431, 
Docket 86, of the Probate Court. A copy of said last will 
and testament is hereto attached marked plaintiff’s “Ex¬ 
hibit A” and is prayed to be read as a part of this bill in 
extenso. That Mary C. Moore, widow of decedent, did 
in said Administration Cause renounce under said will 
and elected to take her legal share and dower in said 
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estate as provided by law. That thereafter in Equity 
Cause No. 50,473 in this Court, the first six parties de¬ 
fendant herein became parties to a suit in Equity afore¬ 
said, for the purpose of ascertaining advancements claimed 
to have been made by decedent in his lifetime to some of 
them and charging the same against their shares, respec¬ 
tively, in decedent’s estate. 

That said will appointed John A. M<pore, Jr., 
62 executor and trustee of said decedent’s estate which 
office of trustee, the said John A. Moore, Jr., re¬ 
signed and renounced and the defendants, George H. 
Lamar and Walter C. Balderson were thereupon ap¬ 
pointed and have qualified as said trustees in sa{d Equity 
Cause #50,473, under said will. That said will author¬ 
izes the executor and trustee to sell all of saijd estate, 
other than the good will, stock in trade, fixtures #id book 
accounts of the business at 1913 Seventh Streej, N. W., 
as he should consider advantageous to said estate and to 
pay first therefrom the debts of said decedent. 

4. That in his lifetime said decedent became indebted to 
the plaintiff and did promise to pay to plaintiff certain 
sums of money for value received, upon the following 
promissory notes: 


To note dated April 29, 1929, made by J. Alfred Moore, 
to the order of John A. Moore and endorsed by John A. 
Moore to the plaintiff, in the sum of $3,452.99, due! in three 
months after said date and bearing interest at the rate of 
six per centum per annum until paid. 

To note dated May 1, 1929, made by John A. Moore, to 


the order of the Seventh Street Savings Bank, plajintilf, in 
the sum of $7,000 due in three months after said {late and 
bearing interest at the rate of six per centum pe: annum 
until paid. 

To note dated July 16, 1929, made by John A. Moore, to 
the order of the Seventh Street Savings Bank, plaintiff, in 


the sum of $2,000.00 due in one month after said date and 
bearing interest at the rate of six per centum per annum 
until paid. ! 


5. That all of said notes were duly probated and proven 
in Administration Cause No. 39,431 of this Court and 
entered on the docket of claims No. 19 at folio 5jl in the 
Office of the Register of Wills, within one year of the date 
of decedent’s death. 
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6. That decedent’s estate has unduly delayed payment 
of these notes, by reason of a personal litigation by dece¬ 
dent’s legatees and distributees between themselves, in said 
Equity Cause ir50,473; and the said plaintiff did on the 
11th day of February, A. D. 1932 file suit at Law No. 
80,891 in this Honorable Court, and did on the 9th day of 

May, A. D. 1932 in said cause have judgment entered 
63 in favor of plaintiff against the defendant, John A. 

Moore, Jr., executor of the Estate of John A. Moore, 
deceased, on said notes in the sum of Twelve thousand 
seven hundred four and 98/100 Dollars, and costs of suit, 
with interest as follows: On $3,452.99 thereof at the rate of 
6% per annum from April 29, 1929, until paid; on $7,000.00 
thereof at the rate of 6 c /c per annum from May 1, 1929, 
until paid; and on $2,000.00 thereof at the rate of 6% per 
annum from July 16, 1929, until paid; a copy of which 
judgment is attached hereto marked plaintiff’s “Exhibit 
B”, and prayed to be made a part hereof. 

7. That after almost three years of delay plaintiff’s 
claims were in part paid, but there remains now wholly 
due and not paid to this plaintiff by decedent and dece¬ 
dent’s estate or bv anvone, at this date, on said notes and 
said judgment the principal sum of Seven thousand Dol¬ 


lars, together with interest on said Seven thousand Dollars 
at 6% per annum from May 1, 1929, until paid, and with 


costs of suit of said action at law and costs of this instant 


suit, in equity. 

8. Plaintiff states that it is not a party to said Equity 
Cause No. 50,473 but the said suit is principally a family 
dispute between the children of deceased, and that they 
should not be permitted to further delay this plaintiff in 
the collection of its just claim against decedent’s estate. 

9. That plaintiff is informed and believes that decedent’s 
estate has been distributed to some of these defendants, 
but how much and in what manner plaintiff does not know, 
nor is it concerned therein at this time and plaintiff is in¬ 
formed that there is now in the hands of John A. Moore, 
Jr., as executor, Six hundred dollars, and in the hands of 
Walter C. Balderson and George H. Lamar, trustees 

aforesaid, the sum of Nine hundred Dollars. What 
64 charges are to be set off or made against these sums 
plaintiff is uninformed, but it hereby demands full 
discovery of each defendant of such facts. That plaintiff 
is informed that the aforesaid comprises all of decedent's 
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personal estate. That plaintiff’s claim aforesaid is the 
principal debt due by said decedent yet unpaid asj set forth 
in paragraph 4 hereof. That plaintiff is informed and 
believes that there is another claim unpaid of about thirty 
Dollars against said estate, and a claim of Walter C. Bal- 
derson, unpaid, against decedent’s estate in an amount un¬ 
known to plaintiff, if anything, and that the saidl personal 
estate is not sufficient to pay the debts of the saidj decedent 
and plaintiff is therefore entitled to this bill und(^r Section 
96 of the Code of Laws of the District of Columbia. That 
the said John A. Moore, Sr., died seized and possessed in 
fee simple of the following real estate in the District of 
Columbia: Lot 23 in Square 440 with improvements 
thereon, the same being assessed for taxation purposes, as 
follows: containing 3658 square feet at $10.00 per foot, 
being $36,580.00 for the land and $6,000 for the improve¬ 
ments. Plaintiff is informed and upon such information 
believes and therefore avers that said property is| clear of 
mortgage, deed of trust or other incumbrance other than 
the lien of the plaintiff and any other creditors of deceased, 
which lien by law is superior to any title of the trustees 
aforesaid or any others claiming under decedent’s will. 
That there is not sufficient personalty of decedent to pay 
his debts but there is sufficient realty. j 

Wherefore plaintiff prays: 

(1) That writs of subpoena be issued against each of the 
said defendants herein named to appear and answer the 
exigencies of this bill. That such answers contain j full dis¬ 
covery under oath of all matters of assets, |real and 

65 personal, owned by and all debts and liabilities due 

bv estate, and the real estate necessary to! be sold 
* . • * 
for the satisfaction of said debts and liabilities. 

(2) That an order of publication be had against such 
of said defendants as are non-residents of this District, 
unless they shall voluntarily appear herein. 

(3) That this cause be referred to the Auditor of the 
Court to ascertain the personal and real estate o^ned by 
decedent and the debts due by said estate, and the amount 
of deficiency of personal assets and the real estate neces¬ 
sary to be sold for the payment of decedent’s debts, and 
especially plaintiff’s claim. 

(4) That the Court order a sale of said decedent’s real 
estate, or such part thereof as it shall deem necessary for 
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the payment of plaintiff's claim herein set forth, and such 
other debts of decedent as shall appear herein. 

(5) That the Court appoint two trustees with power and 
title to sell decedent’s real estate for the payment of his 
debts aforesaid and that said sale be made and the debts 
including plaintiff's claim aforesaid be paid under the 
direction of this Honorable Court. 

(6) That the defendants be, each 'and all of them, re¬ 
strained from making further distribution of decedent’s 
estate pending the settlement and payment of decedent’s 
debts and plaintiff’s claim. 

(7) That the Court grant such other and further relief 
as the nature of the case may require and to the Court 
seem meet and proper. 

SEVENTH STREET SAVINGS BANK, 
a Corporation, 

By JOHN D. HOWARD, 

President. 

CHAS. S. SHREVE, 

CHAS. E. SHREVE, 

Attorneys for Plaintiff. 


66 District of Columbia, To wit: 


I, John D. Howard, being first duly sworn on oath, de¬ 
pose and say, that I have read the aforegoing original bill 
by me signed, that I am the President of and sign for the 
Seventh Street Savings Bank, a corporation, and that I 
have authoritv to so sign the same, and that I verilv believe 


the statements of fact contained in said original bill to be 


true. 


JOHN D. HOWARD. 


Subscribed and sworn to before me this 21st day of Julv 
A. D. 1932. 

[seal.] JOHN M. De MARCO, 

Notary Public, D. C. 


“Exhibit A”. 

Copy of Last Will and Testaynent of John A. Moore, 

Filed 9/27/29. 

Last Will and Testament of John A. Moore. 

I, John A. Moore, of the City of Washington, District 
of Columbia, being of sound and disposing mind and mem- 
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ory and capable of executing a valid deed or coijtract, do 
make, publish and declare this to be my last willj and tes¬ 
tament, hereby revoking all other wills and testamentary 
dispositions heretofore made by me, ratifying this hnd none 
other to be my last will and testament. 

First: I do give my son, William A. Moore, my watch. 

Second: I do give to my sons, William A. Moore and 
George E. Moore, the good will of my business how con¬ 
ducted by me at 1913 Seventh Street, Northwest, Washing¬ 
ton, D. C., together with the stock in trade, fixtures and 
effects belonging thereto, including the book accounts and 
money due to me in respect thereof; my said soup to dis¬ 
charge my genreal estate from all debts due in rqspect of 
said business at my decease. 

Third: All the rest and residue of my estate and prop¬ 
erty of every character and description, which I now own 
or which I may hereafter acquire and own and be entitled 
to at the time of my death, I givem devise and bequeath 
unto my executor and trustee hereinafter named, Ifis heirs 
and assigns forever in and upon the following trupts, that 
is to say, to sell, convey, transfer and dispose of in such 
manner or in such parts or parcels, at public or private 
sale, or by contract, at such time or times and at such 
67 place or places, for cash or upon such terms hnd con¬ 
ditions as in his discretion may seem most' advan¬ 
tageous to my estate and upon any sale or transfer being 
made by my hereinafter named executor and truptee, or 
his successor, he is hereby authorized and empowered to 
execute, acknowledge and deliver all necessary and proper 
deeds or other instruments for vesting in the purchaser or 
purchasers or the transferee or transferees the title thereof 
and the purchaser or purchasers or the transferee or trans¬ 
ferees are not required to see to the application of the pur¬ 
chase money. 

And until a sale, transfer or other disposition is made 
of my property my hereinafter named executor and trus¬ 
tee or his successor, is hereby authorized and empowered 
to manage, care for, rent the same or any part thereof, col¬ 
lect and receive the rents, issues, profits and income^ there¬ 
from and keep the same in repair and pay all charges, 
taxes, insurance and the like. ! 
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Out of the income and proceeds of sale derived from said 
property to pay: 

(a) Such debts as are properly charg-able against my 
estate. 

(b) To my wife Mary C. Moore, a sum in cash equal to 
one-third (Ms) value of the personal property sold by my 
said executor and trustee and a sum equal to the commuted 
dower interest in my real estate of which I may die pos¬ 
sessed. 

(c) To my sons and daughters, Kate Woodworth, Sarah 
Randolph, John A. Moore, Jr., William A. Moore and 
George E. Moore, the balance of said income and proceeds, 
share and share alike. 

I direct that such sums of money as mav be owing me at 
the time of mv death bv anv of mv said children shall be 
taken in part satisfaction of the distribution hereby pro¬ 
vided for him, her or them. 

Fourth: I do hereby nominate, constitute and appoint 

my son, John A. Moore, Jr., to be the executor and trustee 

of this mv last will and testament and do hereby will and 
» * 

direct that he shall not be required to give bond for the 
faithful performance of his duties as such. 

In Testimony Whereof, I have hereunto set mv hand and 
seal this seventh day of September, A. D. 1922. 

(Signed) j JOHX A. MOORE, [seal.]. 

Signed, sealed, published and declared by the above 
named testator, John A. Moore, as and for his last will and 
testament, in the presence of us, who at his request and in 
his presence and in the presence of each other have hereunto 
subscribed our names as attesting witnesses hereto. 

(Signed) D. H. MORGAN, 

Address: Evans Building. 
(Signed) GUY H. JOHNSON, 

% Address: Evans Building. 
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6S 


“Exhibit B.” 

(Short Copy of Judgment.) 


Clerk’s Office, Supreme Court of the District of Columbia. 

At Law. 

No. 80,891. | 

I 

i 

Seventh Street Savings Bank, a Corporation, Plaintiff, 

| 

vs. 

i 

i 

John A. Moore, Jr., Executor of the Estate of Jfohn A. 

Moore, Deceased, Defendant. I 

7 7 i 

1932, May 9, Judgment for Pltf. for. $1^,452.99 

With interest on $3,452.99 fr. Apr. 29/29; on ! 

$7,000 fr. May 1, 1929; on $2,000 fr. July 16, 

1929; till pd. and A tty’s fees of $250. 250.00 

Costs of Protest . | 1.99 

Costs of suit . 21.00 

“ Add’l to satisfy. . 

j 

1932, May 11, Credits of $3,452.99 on principal^ $1.99 
protest fees and $627.99 on interest. 

19—, Fi. Fa. issued. 

19—, Fi. Fa. returned. 

$— of said costs due Clerk. 

Test: 

FRANK E. CUNNINGHAM,i 

C\erk y 

(Signed) By ALF. G. BUHRMAN, 

Ass’t Clerk.\ 

July 18, 1932. j 

L T . S. Government Printing Office: 1931. 
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In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. —. 

Seventh Street Savings Bank, a Corporation, Plaintiff, 

vs. 

Kate Woodworth et al.. Defendants. 

Leave to Sue Trustees. 

Leave of the Court is hereby granted this 21st day 
69 of July, A. D. 1932, to sue herein Walter C. Balder- 
son and George H. Lamar as trustees under the will 
of John A. Moore by appointment of this Court in Equity 
Cause No. 50,473, and to make them parties defendant in 
the attached bill of complaint. 

Bv the Court. 

0. R. LUHRIXG, 

Justice. 

Decree Granting Motion for Leave to Amend , dc. 

Filed March 13, 1933. 

• •••••« 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 13th day of 
March, A. D. 1933, 

Ordered, adjudged and decreed That Plaintiff’s Motion 
for Leave to file an amended Bill of Complaint, filed on the 
5th day of December, A. D. 1932, be and hereby is granted; 

And it is further ordered and decreed That the Motion 
to dismiss the Bill of Complaint, as applied to the said 
amended bill, filed by defendants George H. Lamar, Trus¬ 
tee, and Kate Woodworth be and hereby is denied; 

And it is further ordered and decreed That this cause be 
and hereby is consolidated with Equity Cause No. 50,473 of 
this Court, for hearing and, upon coming in of answers, 
may be referred to the Special Master, appointed in that 
cause, to make report upon the issues presented in this 
cause. 

Bv the Court. 

JOSEPH W. COX, 

Justice. 
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70 Memorandum . j 

June 14, 1934.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. j 

Filed June 30, 1934. J 

i 

Appellant, Lawrence J. Heller, assigns the j following 
errors committed by the Court in the above entitled cause, 
consolidated with Equity Cause 54626, at the time of the 
signing of the decree on June 13, 1934, authorizing the sale 
by Walter C. Balderston and George H. Lamar,j trustees, 
to others than appellant, of that part of Lot 23 in Square 
440, being premises 1913 Seventh Street and 63$ Florida 
Avenue, Northwest, Washington, D. C., being allojf said Lot 
23 except parcels 1 and 2, as described in the advertisement 
of the sale thereof at public auction on May 3, 1934: 

1. In rejecting and refusing to confirm the sale to 
Lawrence J. Heller of the aforesaid property, made by 
Walter C. Balderston and George H. Lamar, trustees, on 
May 3, 1934, at public auction, pursuant to an order of the 
Court, for $15,200. 

2. In overruling the petition of Lawrence J. Holler filed 
May 29, 1934, praying the confirmation of the sale to him 
on Mav 3, 1934 by Walter C. Balderston and George H. 
Lamar, trustees, at public auction, of the aforesaid prop¬ 
erty, as advertised, made pursuant to an orde$ of the 
Court. 

3. In signing and entering the decree herein on June 13, 
1934, authorizing the sale by said trustees to others than 
appellant, of the aforesaid part of Lot 23 in said square, 
improved by premises 1913 Seventh Street and 638j Florida 

Avenue, Northwest, and disregarding appellant’s 

71 rights therein under the public auction sale] thereof 

to him on May 3, 1934. j 

4. In entering the decree on June 13, 1934, insofar as it 

was prejudicial to appellant’s rights acquired by him at 
the public auction sale on May 3, 1934, of premises 1913 
Seventh Street and 638 Florida Avenue, Northwest, being 
all of Lot 23 in Square 440, as advertised, except parcels 
1 and 2. j 

GEORGE C. GERTMAN, 
Attorney for Lawrence J. Heller. 

5—6307 a 
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Service of copy of the aforegoing Assignment of Errors 
is acknowledged this 30th day of June, 1934, by Walter G. 
Balderston and George H. Lamar, Trustees, 

WALTER C. BALDERSTON, 
By M. HELTMAN. 

Designation of Record. 

Filed June 30, 1934. 

The Clerk will please include the following in the record 
on Lawrence J. Heller’s appeal from the decree of June 13, 
1934, passed in this c‘ause: 

1. Bill of Complaint with copy of John A. Moore’s Will 
attached, filed November 6, 1929. 

2. Decree of January 7, 1930, Equity Minutes 139 page 2. 

3. Decree of November 22, 1933, Equity Minutes 150 
page 469. 

4. Motion of Mary C. Moore filed Februarv 10, 1934. 

5. Decree of February 21, 1934, Equity Minutes 151 
page 454. 

6. Motion of Mary C. Moore filed April 18, 1934. 
72 7. Report of George H. Lamar, trustee, with ex¬ 

hibits, filed May 21, 1934. 

S. Report of Walter C. Balderston, trustee, with copy of 
advertisement of sale, filed May 21, 1934. 

9. Petition of Lawrence J. Heller filed May 29, 1934. 

10. Stipulation filed May 31, 1934. 

11. Decree of June 13, 1934, Equity Minutes 153 page 
193. 

12. Copy of original Bill in Equity, No. 54626, filed July 
21, 1932. 

13. Decree of March 13, 1933, Equity Cause 54626, 
Equity Minutes 148 page 124. 

14. Memorandum of notation of appeal by Lawrence J. 
Heller from the decree of June 13, 1934. 

15. Memorandum of the filing of $50 cash in lieu of bond 
on appeal. 

16. Assignments of error. 

17. This designation. 

18. Clerk’s certificate. 

GEORGE C. GERTMAN, 
i Attorney for Lawrence J. Heller. 

June 29, 1934. 
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Service of copy of the aforegoing Designation oi Record 
is acknowledged this 30th dav of June, 1934, bv Walter C. 

• 7 7 v 

Balderston and George H. Lamar, Trustees, 

WALTER C. BALDER$TON, 
By M. HELTMAN. 

i 

73 Decree Granting Leave to Amend. 

i 

Filed July 23, 1930. j 

i 

In the Supreme Court of the District of Columbia, bolding 

an Equity Court. 

I 

Equity. No. 50,473. 

Kate Woodworth, Plaintiff, 
vs. 

i 

John A. Moore, Jr., et al., Defendants. 

Upon consideration of the motion of the plaintiff for 
leave to amend the Bill of Complaint, it is by the Court, 
this 23rd day of July, A. D. 1930, 

Adjudged, ordered and decreed, That leave be, and is 
hereby, given to the plaintiff to amend her Bill of Com¬ 
plaint in the particulars which are in said motioji more 
particularly set forth. 

PEYTON GORDON), 

Justice. 

i 

Amendments to Original Bill. 

Filed July 24, 1930. I 

* 

******* 

Now comes the plaintiff, Kate Woodworth, and, by leave 
of the Court first had and obtained, amends her original 
Bill of Complaint heretofore filed in the above-entitled 
cause, in the following form and manner: 

1. In paragraph 6, lines 10 and 11, by striking out the 
words “'as a debt due from her to the estate’’ and insert¬ 
ing, in lieu thereof, the following: “in part satisfaction of 
the distribution to her’’; I 

2. In said paragraph 6, in line 13, before the word 

74 “evidences’’, by inserting the word “alleged)’; 

3. In paragraph 6, lines 16 and 17, by striking out 
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the words “charged against her”, and by inserting in lieu 
thereof, the words ‘‘and deducted from the amount of an 
advancement to her of $1,500”; 

4. In said paragraph 6, lines 18 and 19, by striking out 
the words “taking from her evidence of indebtedness there¬ 
for, as aforesaid”, and inserting in lieu thereof the follow¬ 
ing: “including said approximate sum in the note which 
evidenced said advancement”; 

5. In paragraph 7, by striking out the first word in line 
10, “of”, and inserting, in lieu thereof, the following: 
“first, of a lot described in the deed from J. Alfred Moore 
and wife to George E. Moore, dated May 21, 1925, and 
recorded among the Land Records of Prince Georges 
County, Maryland, in Liber 236, folio 195, and, thereafter, 
to wit, on or about August 22, 1927, by way of exchange 
of said unimproved lot for another, at additional expendi¬ 
tures on the part of decedent for”; 

6. In paragraph 7, in line 20, by striking out the words 
“as a debt due from” and inserting, in lieu thereof, the 
word “against”; 

7. In paragraph 7, line 21, by striking out the words “at 
the time of the death of decedent”; 

8. In paragraph 8, by striking out lines 45 and 46 (last 
and next-to-the-last lines thereof) and inserting, in lieu 
thereof, the following: “applied to encumbrances on other 
properties than those embraced in said deeds to decedent, 
but which the defendant, John A. Moore, Jr., now claims 
to have belonged to him”; 

9. In paragraph 10, line 1, before the word “personal”, 
by inserting the word “alleged”; 

10. In paragraph 10, line 7, after the word “debt”, by 
inserting the words, “or advancements”; 

75 11. In paragraph 10, lines 11 and 12, by striking 

out the words “claimed by plaintiff as a debt to the 
estate of the defendant, John A. Moore, Jr.”; 

12. In paragraph 10, at the beginning of line 19, by in¬ 
serting the following: “advancements or”; 

13. In paragraph 13 lines 1, 2, and 3, by striking out the 
words “indebtedness of John A. Moore, Jr., to the estate 
of decedent at the time of the death of decedent and since”, 
and by inserting, in lieu thereof, the following: “amount 
chargeable against the defendant, John A. Moore, Jr., on 
account of sums received by him from or through dece¬ 
dent ’’; 
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14. In paragraph 15, lines 1 to 6, both inclusive!, by strik¬ 
ing out all of line 1 after the first word, 4 4 That T, and all 
of lines 2, 3, 4, and 5, and the first three words 'of line 6; 

15. In the 7th prayer of the Bill, by striking out all after 

the fourth word in line 2 thereof, all of lines 3 and 4, 
and the first nine words of line 5, and inserting, in lieu 
thereof, the following: 44 bases for deduction undgr the last 
paragraph of item 4 Third ’ of the will of decedent and, 
particularly, with reference to the”; I 

16. In the 8th prayer of the Bill, lines 7, 8, tj>, and 10 
thereof, by striking out all of said line 7 after thcf first six 
words, all of lines 8 and 9 and to the semi-colon ifi line 10, 
and inserting, in lieu thereof, the following: 44 as tjhe Court 
may deem proper”; 

17. In the 9th prayer, line 4, after the word 
by inserting the words 44 sixtv-five hundred dollars”; 

18. In the 9th prayer, lines 5 and 6, by striking out the 
words: 44 as a debt due the estate within the meaning of 
the last paragraph of item 4 Third’ of the will”. 

KATE WOODWORTH. 


charge”, 


76 District of Columbia, ss: 

7 I 

Kate Woodworth, being first duly sworn, depcjses and 
says that she has read the aforegoing Amendments to her 
original Bill of Complaint filed in the above-entitled cause, 
and that she knows the contents thereof, and that slje verily 
believes the facts therein stated to be true. 

KATE WOODWORTH. 

i 

Subscribed and sworn to before me this 24th day of 
Julv, A. D. 1930. | 

[seal.] MARY E. HILLYARI), 


Notary Public, 


D. C. 


Order Referring Cause to Special Master, (0c. 

Filed October 9, 1930. ! 


Upon consideration of the motion of the plaintiff, filed 
in this cause on the 21st day of May, 1930, as supplemented 
or modified by paragraph numbered 44 Sixth” of the motion 
of the plaintiff, as filed herein on the 29th day o^ July, 
1930, it is by the Court this 9th day of October, 19^0: 
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Ordered That the said cause, as well the original Bill 
of Complaint as amended and the pleadings subsequent to 
the filing of said original Bill thereto and thereon, as the 
supplemental bill and subsequent pleadings thereto and 
thereon, be, and the same hereby is, referred to George 
Francis Williams, of the Bar of this Court, as a Special 
Master, to consider the said cause upon the pleadings and 
exhibits filed herein, and such testimony as mav hereafter 
be adduced by the parties, or any of them, on any issues 
involved in the cause, including all matters on which dis¬ 
covery is prayed, to hear arguments of counsel and to re¬ 
port the result to this Court, with his findings of 
77 fact and conclusions of law as Special Master, upon 
all the issues, together with such statements of ac¬ 
counts as shall be proved: 

(a) Of the defendant, John A. Moore, Jr., as Executor 
of the Estate of John A. Moore, deceased; 

(b) Of Walter C. Balderston, Esquire, as quasi trustee 
of certain funds received by him for the benefit of dece¬ 
dent shortly prior to his death; and 

(e) Of the plaintiff, Kate Woodworth, and defendants, 
John A. Moore, Jr., Sarah Randolph, William A. Moore, 
and George E. Moore, severally, showing, among other 
things, all receipts by them, or any of them, from their 
father, John A. Moore, deceased, or on his credit, of 
moneys or other property which might properly form a 
part of the subject matter thereof, in the light of the 
terms of the will of said decedent and anv admissible tes- 

V 

timony which may be adduced in connection with the con¬ 
struction thereof, or the distribution to be made by the 
Trustees agreeably thereto, and also in the light of the 
renunciation by the widow of her right to take under the 
will and her election to take under the law, all for the final 
consideration and determination by the Court. 

And it is further ordered that nothing contained in this 
decree shall operate so as to prevent the Special Master, 
in his discretion, from submitting separate report or re¬ 
ports to the Court in advance of the completion of the 
reference as a whole, or so as to deprive the Trustees, or 
either of them, of the privilege of participating in the pro¬ 
ceedings, in every proper way. 

And it is further ordered that the said report, or re¬ 
ports, and findings of the Special Master shall be subject 
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to exceptions and objections of either, or any, [of the par¬ 
ties in interest herein. 

By the Court. 1 

WILLIAM HjlTZ, 

j Justice. 


78 


We Consent: 

JOSEPH A. CANTRELJ 
HOWARD F. RALPH, | 
Attorneys for John A. Moore, Jr., In¬ 
dividually, and as Executor, and 
for George E. Moore. I 
G. P. McGLUE, | 

T. F. BURKE, ! 

Attys. for Deft. Mary Cl Moore. 
FREDERICK G. UMHAjU, 

Atty. for Sarah Randolph. 
MILTON STRASBURGBR, 

Atty. for Wm. A\ Moore. 
GEORGE H. LAMAR, 

7 i 

Attorney for Plaintiff Kate Woddivorth. 


First Report of Special Master. 


Filed March 31, 1932. 


In re the Widow’s Property Rights. 


Marv C. 
•/ 

proceeds 

payment 


80. The testator made provision for his wife, 

Moore, by directing that out of the income and 
of sale of the property, real and personal, after 
therefrom of such debts as should be properly chargeable 
against the estate, the trustee should pay to her a sum in 
cash equal to one-third value of the personal property sold 
“bv mv said executor and trustee” and a sum equal to her 
dower interest in the real estate. The widow, in due time 
and form, renounced all right under the will, and claimed 
her legal share of the personalty and her dower in the real 
estate. A pertinent provision of the statute in regard to the 
rights of the widow upon so renouncing, is expressed as 
follows: 

i 

“By renouncing all claim to any and all devised and be¬ 
quests, made to her by the will of her husband, she shall be 
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entitled, in addition to her dower, to the distributive share 
of his personal property, which she would have taken had 
he died intestate.” Act of April 19, 1920, 41 Statute 567, 
embodied in Code Section 1173. 

79 The problem is to accord to the widow the benefit 
of the rights to which she is entitled by virtue of this 

statute. A serious question involved is whether the sums 
owing by the several children to the deceased, which the 
testator by his will provided should be taken care of in 
the final distribution, by deducting same from their re¬ 
spective shares of the residuum of the estate, after the 
entire estate had been converted into money, should or 
should not be treated as assets of the estate. It is evi¬ 
dent that if they are not so treated, or so far as tliev are 
not so treated, the widow will receive no benefit from them. 

81. This question has been the subject of a great deal of 
argument, and a number of authorities have been referred 
to and examined. On behalf of the widow, it is urged that 
she has a right to have the personal estate augmented by 
including as assets all sums found to be owing to the de- 
ceased by his children, but this is strongly contested by 
counsel for plaintiff in an able brief. If the Court decide 
this question of law in favor of the widow, questions will re¬ 
main as to how and to what extent these assets mav be made 

* 

available or collected. The largest amount of them are ob¬ 
ligations or debts owing by John A. Moore, Jr., who, upon 
the present record, must be considered as not financially re¬ 
sponsible, and these could only be made available to the 
widow through adjustment of credits, that is, if tlie residu¬ 
ary estate be brought to the condition where distribution 
can be made, the one-fifth part to which John A. Moore, Jr., 
would have been entitled if he had not been indebted, could 
be calculated or ascertained, as well as the shares of the 
four other children; and the widow could then be allowed 
and paid in money the equivalent of one-third in value of 
the net personal estate of deceased which would have been 
lawfully payable to her if he had died intestate, and this 
without attempting to actually collect from the several chil¬ 
dren the debts or sums of money owing by them, re- 

80 spectively. 

82. It is further clear that a distinction would have 
to be made between sums or claims which are en forcible, as 
debts, and those which are of such nature or age that they 
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would not be recoverable by suit at law yet are| properly 
deductible by the trustees in equalizing the shates of the 
respective children, upon final settlement. ! 

83. Reference has been made to a provision contained in 
our Statute of Distributions, expressed as follower 

i 

“ Provided, That if any child or descendant sfiall have 
been advanced by the intestate, by settlement oif portion, 
the same shall be reckoned in the surplus, and, if it be equal 
or superior to a share, such child or descendant shall be 
excluded, but the widoiv shall have no advantage by bring- 
ing such advancement into reckoning.” (Italics supplied.) 
Code Sec. 379, see also Code Sec. 959. 


The reason for this distinction as to the widow is sug¬ 
gested to be that if her husband in his lifetime bjad made 
gifts or advancements to her, she would have be£n under 
no obligation whatever to account for them to! the ad¬ 


ministrator, and therefore should not have the benefit of 
accounting made bv the children or other descendants. 
This statutory provision, however, relates only t<p estates 
of intestates, and is confined or limited to advancements, 


“by settlement or portion”. If Mr. Moore had died in¬ 
testate, his widow, the defendant Mary C. Moor^, would 
have had the right to insist that the administrator attempt 
to collect all obligations of his several children, evidenced 
by promissory notes payable to him or his order, and 
established or admitted to be enforcible obligations at law. 
No valid reason is seen by me why she should not have the 
same or a similar right to have realized upon, or aljowed in 
an accounting, as estate assets, the same obligations of said 
children as would have been found to be enforcible, and 
hence assets of the personal estate, if there had fteon no 
will. She having renounced under the will,jit need 
81 not be considered as to her; certainly its trust pro¬ 
visions may not be invoked to deprive her of any 
right which the statute law grants to her as widow, j 

84. My conclusion is, therefore, that when the time comes 
to adjust and enforce the rights of the widow, she, should 
have the benefit of having included in the calculation or 
valuation of the personal estate of deceased, the amount of 
the notes of the children established or admitted as subsist¬ 
ing and enforcible obligations. As to the excess in qmount 
of obligations of John A. Moore, Jr., over and abbve the 
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amount of his one-fifth interest in the net residuary estate, 
it is evidently fair and equitable that the widow should have 
no advantage by reason thereof, if the same be then found 
(as at present) to be uncollectible. 

85. The method of settlement with the widow by account¬ 
ing and allowance, as above briefly outlined, is not intended 
to operate to exclude the widow from pursuing any other 
method of obtaining and enforcing her legal rights, which 
mav be deemed bv her counsel more satisfactory or ex- 
peditious. 

86. So far as the widow’s dower in the real estate situ¬ 
ated in the District of Columbia is concerned, I am advised 
that she is willing to accept its commuted value, based upon 
her age, and condition of health, upon sale of the said real 
estate, and, of course, also claims as I am informed, one- 
third of the net rents derived and to be derived therefrom. 
As to decedent’s real estate, situated in Maryland, the laws 
of that State will control. 


87. I have not lost sight of the contention of plaintiff’s 
attorney that under the scheme of the will, the sums owing 
bv the several children are not treated as assets, and are 
to be disposed of only in the way prescribed thereby, that 
is, bv deducting them from the distributive shares 
82 of the respective children, but while admitting the 
force of this contention so far as the settlement of 
the estate is concerned between and among the children of 
deceased, and further recognizing that this settlement ulti¬ 
mately is to be made by the trustees rather than bv the 
executor, I cannot escape the conclusion that the renuncia¬ 
tion by the widow has given her vested rights which are 
superior to and must prevail, pro tanto, over the scheme of 
the will. It would not be fair to her to deprive her of any 
benefit of those assets of the personal estate of deceased 
which are represented by valid debts owing to him by his 
children at the time of his death, remaining after the proper 
costs of administration and valid claims of creditors shall 
have been paid and discharged, even if, to pay in full claims 
of creditors, isale of real estate shall be hereafter made, 
provided such sale of real estate would not. have been neces¬ 
sary if enforcible and collectible claims against the children 
of deceased had been collected or realized upon, and pro¬ 
ceeds applied iso far as necessary to pay claims of creditors. 
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88. In this particular estate, if a contrary course be pur¬ 
sued and the claims of the widow be restricted to the per¬ 
sonal estate other than that represented by any debts or 
obligations of the children to the deceased, it seems certain 
there will be no personal estate remaining from which she 
will receive anything. Her dower or statutory jinterest in 
the real estate would, in such case, be all that would remain 
to be assigned or allotted to her. See in this connection 
page 40 of the accompanying “ First Account of the 
Executor ”, as st ated and filed herewith, under the caption 
“Explanation”. It is submitted the result wohld be un¬ 
just, and that her rights should be protected by fliis Court 
of Equity which has at present jurisdiction of all the par¬ 
ties beneficially interested in the estate and control 
83 over the trusts of the will and the trust esthte by and 

through trustees of its own appointment, j 

1 

# * # * # * # 

i 

Respectfullv submitted, j 

GEO. FRANCIS WILLIAMS, 

Special Master. 

i 

Plaintiff’s Exceptions to First Report of Special Master. 

Filed April 25, 1932. ! 

* * * * * * # 

1. Under the head of “The Widow’s Property j Rights”, 
paragraphs 80-89 both inclusive, the Special Masjter erred 
as follows: 

i 

i 

* # * •>» # <* I # 

i 

8. In that the Special Master erroneously findsj in para¬ 
graph 77 of the report that, it seems to him, the ijnatter of 
commissions of the executor should be passed oji by the 
Probate Court, notwithstanding the fact that this t*ourt has 
taken jurisdiction of the administration of the estate and 
the records in this cause are more complete than they could 
be in the Probate Court, and the decision of all sikch ques¬ 
tions should be made by this Court of Chancery. 

Respectfullv submitted, 

GEORGE H. LAMAJR, 
Attorney for the Plaintiff. 




I 
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Decree Overruling Exceptions to y and Confirming , First 

Report of Special Master. 

Filed July 15, 1932. 

Upon consideration of the First Report of the Special 
Master, and the First Account of John A. Moore, Jr., 
Executor under the will of John A. Moore, deceased, 
84 submitted therewith, filed herein on March 31, 1932, 
pursuant to Order of Reference dated October 9, 
1930; and upon consideration of the Exceptions of the De¬ 
fendant Sarah Randolph to said Report and Account, filed 
April 25, 1932, and the Exceptions of the Plaintiff Kate 
Woodworth thereto, filed April 25, 1932, and after argu¬ 
ment of counsel and hearing by the Court, it is, by the Court 
this 15th day of July, 1932, 

Adjudged, ordered and decreed: 

First. That the Exceptions of the Defendant Sarah Ran¬ 
dolph filed herein on April 25,1932, be, and the same hereby 
are, overruled. 

Second. That the Exceptions of the Plaintiff Kate Wood- 
worth filed herein on April 25, 1932, to the said Report of 
the Special Master and accompanying First Account of the 
Executor, being Exceptions numbered 1, 2, 3, 4 and 7, be, 
and the same hereby are, overruled. 

Third. That Plaintiff’s Exception No. 5 be sustained to 
the extent only that the subject-matter thereof be, and the 
same hereby is, referred back to the Special Master for 
consideration, and for such adjustment, if any, as may ap¬ 
pear necessary in the circumstances, the subject-matter of 
this exception to be covered in a supplemental report of the 
Special Master thereon, or in another report submitted by 
him. 

Fourth. That Plaintiff’s Exception No. 6 be sustained 
to the extent only that the subject-matter thereof be, and 
the same hereby is, referred back to the Special Master, in 
accordance with the stipulation filed herein on behalf of the 
Plaintiff and Executor, for further consideration and re¬ 
port by him, without prejudice to any parties to this cause 
by reason of such report or the failure of the Court to pass 
upon such questions at this time. 
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Fifth. That Plaintiff’s Exception No. 8 be Sustained, 
it being determined that this Court, sitting in Equity, 
85 having taken charge of the administration of the 
Estate of John A. Moore, deceased, shall lully com¬ 
plete the same; and at the proper time the Special Master 
shall report in this cause as to the allowance oi commis¬ 
sions, if any, to the Executor of said estate. 

Sixth. That the said First Report of the Special Mas¬ 
ter, save only to the extent of the Exceptions hereinbefore 
sustained, be, and the same hereby is, confirmed and 
approved. 

JOSEPH W. COjX, 

Justice. 


Xhe defendant, Sarah Randolph, by her attorney of 
record, hereby excepts to the signing of the fbregoing 
decree. 

FREDK. G. UMHAU. 


The plaintiff, by her attorney of record, hereby excepts 
to so much of the above decree as overrules her exceptions 
Nos. 1, 2, 3, 4 and 7. 

GEORGE H. LAMAffc, 
Attorney for Plaintiff. 

I 

Amended Bill of Complaint. 

In the Supreme Court of the District of Columbia, [Holding 

an Equity Court. 


Equity. #54,626. 


Seventh Street Savings Bank, a Corporation, Plaintiff, 

vs. | 

I 

Kate Woodworth, John A. Moore, Jr., Individually and 
as Executor of Estate of John A. Moore, Deceased; 
Alary C. Aloore, George E. Aloore, William A. Aloore, 
Sarah Randolph, Walter C. Balderston, Trustee; George 
H. Lamar, Trustee, Defendants. | 

To the Honorable Justices of the Supreme Court 
86 of the District of Columbia, leave of the Coijrt hav¬ 
ing been first had and obtained, plaintiff st'ates as 
. follows: i 
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1. Tfrat plaintiff, “Seventh Street Savings Bank”, is a 
corporation, duly commorant under the laws of the State of 
West Virginia and has its principal place of business in 
the District of Columbia, and sues herein in its own right. 

2. That defendants are all citizens of the United States, 
and of legal age; th'at defendant Kate Woodworth, is a 
resident of Rockville, Maryland, and is sued in her own 
right; that defendant John A. Moore, Jr., also known as 
J. Alfred Moore, is a resident of Clinton, Maryland, and is 
sued in his own right and as executor of the estate of 
John A. Moore, deceased; that defendant, Mary C. Moore, 
is the widow of John A. Moore, and is a resident of this 
District, and is sued in her own right; that defendant, 
George E. Moore, is a resident of Hvattsville, Maryland, 
and is sued in his own right; that defendant, William.A. 
Moore, is a resident of this District and is sued in his own 
right; that defendant, Sarah Randolph is a resident of this 
District and is sued in her own right; that defendant, 
Walter C. Balderston, is a resident of this District, and 
defendant, George H. Lamar, is a resident of Rockville, 
Maryland, and both are sued as trustees under the fast will 
and testament of said John A. Moore deceased, thev hav- 
ing been so appointed in Equity Cause #50,473, in this 
Court. That other than said trustees, the other defendants 
are the children and widow of said John A. Moore, de¬ 
ceased, and with the said trustees, constitute all of the 
necessary parties defendant to this suit. 


3. That John A. Moore, Senior, departed this life in and 
a resident of this District on the 29th day of September, 
A. D. 1929, and his last will and testament bearing date on 
the 7th Jay of September, A. D. 1922, was duly ad- 
87 mitted to probate and record both as to realty and 
personalty, as the last will and testament of the said 
decedent, and his son, John A. Moore, Jr., thereafter, on 
the 6th day of November, A. D. 1929, duly qualified and 
was appointed executor of the said will, in Administration 
Cause Xo. 39,431, Docket 86, of the Probate Court. A copy 
of said last will and testament is hereto attached marked 
plaintiff’s “Exhibit A” and is prayed to be read as a part 
of this Bill in extenso. That paragraph “Third (a)” of 
said will charges the payment of the debts upon the real 
estate. That Mary C. Moore, widow of s’aid decedent, did 
in Administration Cause, renounce under the said will and 
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elected to take her legal shares and dower in said Estate as 
provided by Law. That thereafter in Equity Cause 
ii50,473 in this Court, the first six parties defendant herein 
became parties to a suit in Equity aforesaid, for {he pur¬ 
pose of ascertaining advancements claimed to halve been 

made bv decedent in his life time to some of them and 
* 

charging the same against their shares, respectively, in 
decedent's estate. That said will appointed J. Alfred 
Moore, Jr., executor and trustee of said decedent’d estate, 
which office of trustee, the said John A. Moore, ;Jr., re¬ 
signed and renounced and defendants, George H. j Lamar 
and Walter C. Balderston were thereupon appointed and 
have qualified as said trustees in said Equity Cause 
if50,473, under said Will, that said will authorizes the 
executor and trustee to sell all of said estate, oth^r than 
the good will, stock in trade, fixtures and book accounts, of 
the business at 1913 Seventh Street, X. W., and to pfcy first 
therefrom the debts of said decedent. That decedent died 
leaving real estate in possession, and not leaving personal 
estate sufficient to pay his debts. 

4. That in his life time said decedent became indebted 
to the plaintiff and did promise to pay to plaintiff, certain 
sums of money, for value received, upon the following 
promissory notes: 

88 To note dated April 29, 1929, made by J. Alfred 
Moore, to the order of John A. Moore and endorsed 
by John A. Moore to the plaintiff in the sum of $3^452.99, 
due in three months after said date and bearing interest at 
the rate of six per centum per annum until paid. 

To note dated May 1, 1929, made by John A. Moiore, to 
the order of the Seventh Street Savings Bank, plairjtiff, in 
the sum of $7,000.00 due in three months after said date 
and bearing interest at the rate of six per centum per an¬ 
num until paid. 

To note dated July 16, 1929, made by John A. Moore, to 
the order of the Seventh Street Savings Bank, plaintiff, in 
the sum of $2,000.00, due in one month after said dajte and 
bearing interest at the rate of six per centum per {mnum 
until paid. 

I 

that said notes were made, executed and delivered by the 
decedent to the plaintiff, for full value received and bear 
the true and genuine signatures of decedent and all parties 
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thereto in the capacities indicated above and copies of said 
notes are attached hereto marked “Exhibit C”, and prayed 
to be read as a part hereof. 

5. That all of said notes were duly probated and proven 
in Administration Cause Xo. 39,731, of this Court and 
entered on the docket of claims #19, at folio 53, in the 
Office of the Register of Wills, within one year of the date 
of decedent’s death, and recognized as valid and subsisting 
by the Special Master in paragraph six of his explanatory 
statement in the first account of John A. Moore, Jr., Execu¬ 
tor, filed on March 31, 1932, in said Equity Cause #50,473, 
which account has been ratified and confirmed by this 
Honorable Court. 

6. That defendants have unduly delaved payment of 
these notes by reason of personal litigation by decedent’s 
legatees and distributees between themselves, in said 
Equity Cause #50,473; and the said plaintiff did on the 
11th day of February, A. D. 1932, file suit at law Xo. 80,891 
in this Honorable Court, and it did on the 9th day of Mav, 
A. D. 1932 in said Court, have judgment entered in favor 
of plaintiff against defendant, John A. Moore, Jr., Execu¬ 
tor of the Estate of John A. Moore, deceased, on said notes 

in the sum of Twelve thousand seven hundred four 
89 and 98/100 Dollars, and cost of suit including a 

$250.00 attorney’s fee, with interest as follows: on 
the sum of $3,452.99 thereof at the rate of 6% per annum, 
from April 29, 1929, until paid; on the sum of $7,000.00 
thereof at the rate of 6% per annum from May 1, 1929, 
until paid, and on $2,000.00 thereof at the rate of 6% per 
annum from July 16, 1929, until paid, a copy of which judg¬ 
ment is hereto attached marked Plaintiff’s Exhibit “B”, 
and prayed to be made a part hereof. 

7. That after almost three years of delay, plaintiff’s 
claims were in part paid, but there now remains due and 
not paid to this plaintiff by decedent and decedent ’s estate, 
and not paid by anyone, at this date on said notes and said 
judgment, the principal sum of Seven thousand Dollars, 
representing the said $7,000.00 note, which claim and note 
is now owned by the plaintiff, together with interest on 
said Seven Thousand Dollars at 6% per annum, from May 
1, 1929, until paid, and with costs of suit in said action at 
law and costs of suit in this instant action in Equity, as is 
provided for in said note, exclusive of all set offs and just 
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grounds of defence. That this reduction of sa|d debt was 
accomplished by two sales of decedent’s real estate by de¬ 
fendants. Lamar and Balderston, Trustees of| decedent’s 
real estate, and applied on account of claims and judgment 
in paragraph 6 hereof, and said payments were made to 
plaintiff on May 8, 1932 and May 16, 1932. j 
8. Plaintiff states that it is not a party to said Equity 
Cause No. 50,473, but the said suit is principally a family 
dispute between the children of decedent, and they should 
not be permitted to further delay this plaintiff jin the col¬ 
lection of its just claim against decedent’s estate. That 
plaintiff is informed and believes and therefore j avers that 
there is now in the hands of John A. Moire, Jr., as 
90 Executor, $126.51 and in the hands of Walter C. Bal¬ 
derston and George H. Lamar, Trustees 1 aforesaid, 
the sum $632.75. What personal estate and de|)ts left by 
decedent at the time of his death and what changes are to 
be set off or made against the above sums plaintiff is unin¬ 
formed, except so far as is indicated by said Executor’s 
Account and no additional information is available to 
plaintiff, but that if any additional information exists it 
is solely in the hands of defendants, and plaintiff hereby 

demands full discoverv of each defendant of such facts. 

* 

That plaintiff is informed that the aforesaid comprises all 
of decedent’s personal estate. That plaintiff’s claims 
aforesaid is the principal recognized debt due bf said de¬ 
cedent yet unpaid as set forth in paragraph 7 hereof. That 
plaintiff is informed and believes that there is another 
claim unpaid of about Thirty Dollars against the said es¬ 
tate, and a claim of Walter C. Balderston unpaid against 
decedent’s estate in the sum of $10,827.88 which is now in 
dispute and that the personal estate was not, at the time 
of decedent’s death and is not now sufficient to pay the 
debts of said decedent and plaintiff is therefore^ entitled 
to this Bill under Section 96 of the Code of La\ys of the 
District of Columbia, and at common law irrespective 
thereof, as a charge created by will. That from the ac¬ 
count and report of the Special Master filed on March 31, 
1932, in Equity Cause No. 50,473, it appears that, the per¬ 
sonal estate left by decedent at the time of his death was 
insufficient to pay the debts of decedent’s estate, Excluding 
the claim of Walter C. Balderston above, and that it is and 
was necessary to sell his real estate to pay his d^bts, and 

6—6307a 
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that the said account was approved by this Honorable 
Court. 

9. That the said John A. Moore, Sr., died seized and 
possessed in fee simple of the following real estate in the 
District of Columbia; lot 23 in Square 440, with im- 

91 provements thereon, the same being assessed for tax¬ 
ation purposes at $10.00 per foot, contains 3658 

square feet, and is assessed at $36,580.00 for the land and 
$6,000.00 for the improvements. Plaintiff is informed and 
upon such information and belief avers that said property 
is clear of mortgage, deed or other encumbrance, other 
than the lien of plaintiff and other creditors of deceased, 
which lien by law is superior to any title of trustees afore¬ 
said, or any others claiming under decedent’s will. That 
there is not now, nor was there at the time of decedent’s 
death sufficient personalty to pay his debts but there is suffi¬ 
cient realty. 

Wherefore plaintiff prays: 

1. That writs of subpoena be issued against each of said 
defendants herein named to appear and answer the exi¬ 
gencies of this i Bill. That such answers contain full dis¬ 
covery, under oath, of all matters of assets, real and per¬ 
sonal, owned by said decedent and all debts and liabilities 
due by said decedent, at the death of testator and now, if 
and insofar as any difference did or does exist between 
the facts at said times and as contained in the account of 
the Special Master aforesaid, and the real estate neces¬ 
sary to be sold for the satisfaction of said debts and lia¬ 
bilities. 

2. That an order of publication be had against such of 
said defendants are are non-resident of this District, un¬ 
less they shall voluntarily appear herein. 

3. That this cause be referred to the Auditor of the Court 
to ascertain the personal and real estate owned by decedent 
and the debts due by said estate, and the amount of defi¬ 
ciency of the personal estate and the real estate necessary 
to be sold for the payment of decedent’s debts, and espe¬ 
cially plaintiff’s claim. 

4. That the Court order a sale of decedent’s real estate, 

or such part thereof as it shall deem necessary for 

92 the payment of plaintiff’s claim as herein set forth, 
and such other debts of decedent, as shall appear 

herein. 
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5. That the Court appoint two trustees with {j>ower and 

title to sell decedent’s real estate for the payment of his 
debts aforesaid, and that said sale be made and! the debts 
including the plaintiff’s claim aforesaid be paid, tander the 
direction of this Honorable Court. j 

6. That defendants be, each and all of them, ljestrained 

from making further distribution of decedentj’s estate 
pending the settlement and payment of decedent’s debts 
and plaintiff’s claim. j 

7. That the Court grant such other and furtlier relief 

as the nature of the case may require and to t|ie Court 
seem meet and proper. | 

SEVENTH STREET SAVINGS BANK, 
a Corporation, i 

By JOHN D. HOWARD, j 

President. ! 

CHAS. S. SHREVE, ! 

CHAS. E. SHREVE, j 

Attorneys for Plaintiff. 

District of Columbia, To wit: 

I, John D. Howard, being first duly sworn on oath, de¬ 
pose and say, that I have read the aforegoing A[mended 
Bill of Complaint by me signed; that I am President of 
and sign for the Seventh Street Savings Bank, a corpora¬ 
tion, and that I have authority to so sign the same, and that 
I verily believe the statements of fact contained jin said 
Bill to be true. | 

JOHN D. HOWi-YRD. 

i 

i 

Subscribed and sworn to before me this 5th day of De¬ 
cember, A. D. 1932. j 

[seal.] JOHN M. DeMARCO 1 !, 

Notary Public , j). C. 

93 Note. —Exhibit A attached hereto found af pages 

65 and 66 of this record. 
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Exhibit B. 

(Short Copy of Judgment.) 

Clerk’s Office; Supreme Court of the District of Columbia. 

At Law. 

No. 80.891. 

Seventh Street Savings Bank, a Corporation, Plaintiff, 

vs. 

John A. Moore, Jr., Executor, of the Estate of John A. 

! Moore, Deceased, Defendant. 

1932, May 9, Judgment for Plaintiff.$12,452.99 

With interest on $3,452.99 fr. Apr. 29/29; on 
$7,000.00 fr. May 1, 1929; on $2,000 fr. July 
16, 1929; till pd. and atty’s fee of $250. .. 250.00 


Cost of protest .. 1.99 

Costs of suit . 21.00 


Costs add’l to satisfy. 

1932, May 11, Credits of $3,452.99 on principal, $1.99 pro¬ 
test fees and $627.29 on interest. 

19—. Fi. Fa. issued. 

19—, Fi. Fa. Returned. 

$— of said costs due Clerk. 

Test: 

FRANK E. CUNNINGHAM, 

Clerk, 

(Signed) By ALF. G. BUHRMAN, 

Ass’t Clerk. 

July 18, 1932. 

U. S. Government Printing Office: 931. 

94 Exhibit C 

Copies of Said Notes. 

(No. 1.) 

Washington, D. C., April 29, 1929. 

Three months after date I promise to pay to the order 
of John A. Moore, Thirty-four hundred and fifty-two and 
99/100 Dollars, for Value Received, With Interest at The 
Rate of six per cent per annum until paid, Payable at 
Seventh Street Savings Bank, Washington, D. C. 
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The maker or makers and all parties hereto, whether en¬ 
dorsers, sureties or guarantors, severally waive present¬ 
ment, demand, protest and notice, and consent t(} any ex¬ 
tension of the time of payment hereof made after hiaturity 
by agreement with the maker or makers, with oil without 
notice, and if this note be not paid when due hereby author¬ 
ize any attorney of any court of record to appear for us or 
either of us in such court and confess judgment without 
process in favor of the holder for such amount asj may be 
due and unpaid hereon with costs of suit and 10 per cent 
attorney’s fee, hereby waiving all right of appeal and stay 
of execution. 

No. 69899: $3452.99: Due Julv 29. 

(Signed) J. ALFRED MOORE, 

Address: Clinton, Maryland. 


(On reverse thereof:) 

Endorsers and other parties signing hereunder severally 
admit knowledge of the waivers, consent, and otlier pro¬ 
visions on the face hereof, and are severally bound therebv. 
(Signed) JOHN A. MdORE. 

I 

(No. 2.) 


Washington, D. C., May 1, i 1929. 

Three months after date I promise to pay to thle order 
of Seventh Street Savings Bank, Seven thousand-i-00/100 
Dollars For Value Received, With Interest At The [Rate of 
6 per cent per annum until paid. Payable at Seventh 
Street Savings Bank, Washington, D. C. 

The maker or makers and all other parties hereto, 
whether endorsers, sureties or guarantors, severally waive 
presentment, demand, protest and notice, and consent to 
any extension of the time of payment hereof made after 
maturity by agreement with the maker or makers, with or 
without notice and if this note be not paid when due hereby 
authorize any attorney of any court of record to appjear for 
us or either of us in such court and confess judgment with¬ 
out process in favor of the holder for such amount ^s may 
be due and unpaid hereon with costs of suit and 10 per cent 
attorney’s fee, hereby waiving all right of appeal and stay 
of execution. 

No. 69900: $7,000.00: Due Aug. 1. 

(Signed) J. A. MOORE. 
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(No. 3.) 

Washington. D. C., July 16, 1929. 

One month after date I promise to pay to the order of 
Seventh Street Savings Bank, Two thousand and 00/100 
Dollars, For Value Received, With Interest At The Rate of 
6 per cent per annum until paid. Payable at Seventh Street 
Savings Bank, Washington, D. C. 

The maker or makers and all other parties hereto 
whether endorsers, sureties or guarantors, severally waive 
presentment, demand, protest and notice, and consent to 
any extension of the time of payment hereof made after 
maturity by agreement with the maker or makers, 
95 with or without notice and if this note be not paid 
when due herebv authorize anv attornev of anv court 
of record to appear for us or either of us in such court and 
confess judgment without process in favor of the holder for 
such amount as may be due and unpaid hereon with costs of 
suit and 10 per cent attorney’s fee, hereby waiving all 
right of appeal and stay of execution. 

No. 70099: $2,000.00: Due Aus:. 16. 

(Signed) JOHN A. MOORE, 

i Address 1913 7th Street, N. W. 

Order of Reference to Special Master. 

Filed May 11, 1933. 

• •••••• 


It appearing to the Court that, by decree passed in 
Equity Cause #54,626 of this Court on the 13th day of 
March, 1933, said Cause was consolidated with Equity 
Cause #50,473 of this Court for hearing, and said decree 
specified that, upon the coming in of the answers, the same 
may be referred to the Special Master appointed in this 
Cause to make report upon the issues presented in said 
Equitv Cause ir54,626, it is, this 11th dav of Mav, A. D. 
1933, " 

Ordered That said Equity Cause #54,626, as consoli¬ 
dated for hearing with said Equity Cause #50,473, be, and 
the same is hereby, referred to George Francis Williams, 
Esquire, as Special Master, to whom has heretofore been 
referred as Special Master said Equity Cause #50,473; 
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and, after taking such testimony as may be adduced by the 
respective parties upon the issues presented in s^id Equity 
Cause #54,626 and hearing arguments, said Special Mas¬ 
ter is to report to this Court his findings of fact and con¬ 
clusions of law thereon. 

By the Court. 

JAMES M. PROCT 

96 Report of Special Master. 



Filed October 24, 1933. 

* * # 

Findings and Conclusions . 


47. The objection to the plaintiff’s original bill based on 
the ground that it does not allege that decedent John A. 
Moore at the time of his death did not leave sufficient per¬ 
sonal property to pay his debts, is considered a valid ob¬ 
jection to granting relief upon that bill, under or pur¬ 
suant to the Statute known as Code Section 96, on the 
ground of insufficiency of personal assets, and while this 
omission of the allegation referred to, which, according to 
cited authorities, is a jurisdictional one, was subsequently 
corrected by the insertion of an allegation to tljat effect 
in the amended bill, yet when it came to the liiatter of 
proving the facts of the case, plaintiff’s counsel abandoned 
that feature of the amended bill, and announced that the 
plaintiff would not undertake to prove that at the time of 
the death of John A. Moore he did not leave sufficient per¬ 
sonal estate to pay his debts, and further announced in sub¬ 
stance that, they would base the plaintiff’s case on the 
grounds that the will of John A. Moore created a trust for 
the payment of debts from the proceeds of sales directed to 
be made of his real and personal property, and that the 
direction of said will to sell real estate was such ai to work 
an equitable conversion of the real estate into personal 
property. The record or transcript of testimony contains 
the following at page 45: 


“Mr. 0. E. Shreve: We hereby elect to proceed on the 
theory of a conversion bv the will of the deceased alone, 

* * 7 
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and do not intend to attempt to prove an insufficiency of per¬ 
sonal estate. 

97 Mr. Lamar. On that basis I submit the bill is not 
maintainable. * # * I insist that to maintain the 

bill it is essential that there shall be affirmative proof of 
the insufficiency of the personal assets at the time of the 
death of the deceased.” 


Respectfully submitted, 

GEO. FRANCIS WILLIAMS, 

Special Master . 

Special Report of George H. Lamar, Co-Trustee . 

Filed February 21, 1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity Cause No. 50,473. 

Kate Woodworth, Plaintiff, 
vs. 

John A. Moore, Jr., et al., Defendants. 

The special separate report of George H. Lamar, one of 
the trustees in the above-entitled cause, respectfully shows: 

1. That in the discharge of his duties as a co-trustee, 
under the decree of the appointment of trustees, as passed 
on the 7th day of January, 1930, as supplemented by the 
decree of the 22nd day of November, 1933, the undersigned 
is proceeding, agreeably to the terms thereof, on the theory 
that by said first-mentioned decree there were vested in the 
trustees the discretionary powers which were contained in 
the will of decedent, but with the express limitation that no 
sale of real estate should be made without the ap- 
98 proval of the Court, and that, in so far as Lot 23 in 
Square 440 at least is concerned, the widow of dece¬ 
dent is bound by the terms of said first-mentioned decree, 
as all of which will further appear from the “ Points and 
Authorities” of this trustee in opposition to the pending 
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I 

motion of Mary C. Moore to instruct the trustbes to ad- 
vertise for sale said Lot 23. 

2. That said lot 23 is improved by a two-story brick 
building, situated near the southeast corner of Seventh 
Street and Florida Avenue, Northwest, which fronts about 
44 ft. and 5 in. on Seventh Street and runs through to Flor¬ 
ida Avenue and an allev, along the easterlv stale of the 
building, with a frontage of about 25 ft. on said alley and 
of 42.01 ft. on Florida Avenue. The frontage on Seventh 
Street is taken up with three stores known as 1909, 1911, 
and 1913 Seventh Street; and a shoe shop is in N. jE. corner, 
known as 638 Florida Avenue. Premises 1909 |and 1911 
Seventh Street each extends back 37 ft. to a five-foot air¬ 
way, and each is improved by apartments on the second 
floor, but neither of which is in first-class condition, or 
contains furnace heat or hot water. The second floor of 
the balance of the building, while usable for stock land stor¬ 
age, has never been improved for residence or dffice pur¬ 
poses. The ground floor part of the building facing on 
Florida Avenue is susceptible of being converted] into two 
stores fronting on Florida Avenue. As at present used, 
with the exception of the shoe shop in the northeast corner 
of the building, the whole of the remaining spa<pe of the 
building, including a room in rear of the shoe shop 13 ft. 5 
in. by 43 ft. 7 in., and the balance of the frontage op Florida 
Avenue, is used in conjunction with 1913 Sevcntji Street, 
which fronts on Seventh Street 17 ft. and 3 in., ind runs 
back, independently of the Seventh Street frontage, a dis¬ 
tance of 44 ft. and 2 in. This particular part of the prop¬ 
erty, embraced in 1913 Seventh Street proper, ad- 
99 joins the corner property to the north a distance of 
50 ft. 1 in. Inasmuch as the valuable southeast cor¬ 
ner of Seventh Street, and Florida Avenue is limijted to a 
frontage on Seventh Street of something like 20 ft. pnd runs 
back along Florida Avenue on the one side and 1913 Sev¬ 
enth Street on the other side to a point where there is a 
width of only about six feet, it is evident that at least the 
whole area embraced in 1913 Seventh Street would be of 
transcendent importance and almost essential valtae to the 
owner of the corner lot, as a valuable part of a larger cor¬ 
ner store, in keeping with the demands of that valuable lo¬ 
cation. Having himself conducted 1913 and the paft of the 
store fronting on the alley and Florida Avenue, exclusive 
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of the shoe shop, as a store for many years, and was so 
using the same at the date of the execution of the will, it 
is not surprising that the will of decedent should have 
sought to repose in the trustee thereunder broad discre¬ 
tionary powers, in the ultimate disposition of the property. 

3. That in the opinion of this trustee, to sell said Lot 
23 at public sale at this time, in all probability, would result 
in a sacrifice to those concerned in the proceeds derivable 
from such sale, and for the idea to gain currency to the 
effect that the property would, mediately or immediately, 
be so sold, would tend to chill the existing market for the 
property, along lines of present efforts to obtain proposal 
or proposals for submission to the Court subject to its 
approval. 

4. That, while the efforts thus far have not resulted in 
tangible and unconditional offers being made, a hopeful 
condition has already been developed and success is not 
regarded by your trustees as being, by any means, hopeless. 

5. That hereto attached is a letter from this trustee’s 
co-trustee, dated December 19, 1933, with form of proposed 

advertisement attached, as illustrative of his view- 

100 point at that time; the attached letter, or copy 

thereof, in response thereto, dated December 20, 

1933, from the attorney of record of the defendant Sarah 

Randolph, shows that said proposed action at that time 

was not approved by his client; and, while various parties 

concerned would like to expedite as far as reasonably and 

safelv mav be a settlement of the estate, it is not believed 
• • 

that it is the desire of those concerned to have the property 
sacrificed. 

In this connection it is deemed proper to call to the at¬ 
tention of the Court the following: 

(a) At the instance of the co-trustee of this trustee, 
there have been brought to the attention of this trustee, and 
filed with this trustee, copies of two instruments undertak¬ 
ing to pledge ‘‘commissions and compensation”, or “fees 
and commissions”, as security for two certain individual 
notes of such co-trustee, besides a prior document under¬ 
taking to pledge “fees payable” from the estate of John 
A. Moore, deceased, to the extent of a sum in excess of 
what was thereafter allowed as such fees. 

(b) Of the four children of decedent who will probably 
participate in the distribution under the will, all of them 
are claimed to have undertaken to pledge their several 
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distributive shares in the payment of obligations alleged 

to have been severally made by each of them^ and such 

claims have been brought to the attention of thjis trustee; 

that in most instances, at least, such claims m^y be well 

within the estimated distributive share of such distributee, 
* * | * 
but in one instance, at least, if the claim shall prove to be 

well founded, it might equal or exceed such distributive 

share. 

Respectfully submitted, 

GEORGE H. LAM^R, 

Co-Trustee. 

District of Columbia, To wit: 

I 

| 

George H. Lamar, being first duly sworn, deposes 
101 and says that he has read the foregoing separate 
report by him subscribed, and knows thd contents 
thereof, and that he verily believes the facts therpin stated 
to be true. 

GEORGE H. LjAMAR. 

Subscribed and sworn to before me this 20th day of 
Februarv, 1934. 

[seal.] ELIZA W. MERRILL, 

Notary Public, I). C. 

Second Special Report of George II. Lamar, Cc\-Trustee . 

Filed April 7, 1934. j 

• * * • * * | * 

The Second Special Report of George H. Lampr, one of 
the trustees in the above-entitled cause, respectfully shows: 

1. That since the presentation in Court of his la^t special 
separate report—being on the occasion of the hearing of 
motion on behalf of the widow to direct the trustees to ad¬ 
vertise that part of the property of decedent knovtn as Lot 
23 in Square 440, at which time the attorney for tl|e widow 
expressed opposition to the property being sacrificed and 
indicated that such advertisement or sale might best be 
made in the month of April, 1934, and on which occasion 
there was no opposition to such second advertisement of 
the property on flic part of any of the parties to t|ie cause 
except the plaintiff and the motion was granted j without 
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no 
« ’ 

further action tending to relieve the trustees of their 
powers and duties to exercise appropriate discretion in the 
premises, the scope and character of which are more par¬ 
ticularly set forth in the points and authorities of this 
trustee in opposition to said motion—this trustee is ad¬ 
vised that there has been active coopefation among all 
four of the prospective distributees under the will 

102 and active negotiations have ensued between certain 
counsel of record for some of said prospective dis¬ 
tributees and one of the attorneys for the widow, with a 
view to working out some feasible solution, in line with the 
suggestions of Mr. Justice O’Donoghue, on the occasion of 
the argument of the exceptions to the Second Report of 
the Special Master, best calculated to conserve the inter¬ 
ests of those concerned and to expedite the final settlement 
of the trust estate. 

2. That, in line with this effort, said four prospective 
distributees have succeeded in negotiating a loan for 
slightly more than $17,000, to be separately secured on 
three several parts of said Lot 23 in Square 440, subject to 
the approval by the Court of what they regard as a feasible 
plan for the purchase by them from the trustees in this 
cause of all of the real estate left by decedent; and the 
Special Master, under date of the 29th day of March, 1934, 
has, in a communication to counsel of record in this cause, 
indicated that the additional costs and expenses of the 
present reference to him would not exceed $500 which 
added to the $1,500 heretofore allowed by the Court in his 
favor would make his entire unpaid fees amount to $2,000, 
and lie further indicated that he would recommend as full 
payment of fees to the present attorney for the executor 
the sum of $3,000, which added to the unpaid balance of 
$362.33 allowed to the former attorney for the executor, 
would make a total of $5,362.33 yet required to pay the 
known remaining expenses within the scope of the refer¬ 
ences heretofore made to the Special Master in this cause, 
and the Special Master also indicated that, inasmuch as 
the executor is hCavily indebted to the estate, there is no 
reasonable likelihood of any possible commissions to him 
becoming an additional charge against the personal estate. 
That, in this connection, your trustee calls attention to the 
fact that, without regard to what may be shown by 

103 the Report of the Special Master with reference to 
amounts chargeable against the executor, there is 
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now due and owing by three of the four prospective dis¬ 
tributees of the trust estate of decedent the aggregate sum 
of $4,676.30, for advancements made them, or o|n their be¬ 
half, and household effects received by them at| appraised 
value, besides interest upon the whole or certain parts 
thereof, and which alone would approximate ^n amount 
funds sufficient to pay said particular costs or ^uch parts 
thereof as have been or may be allowed by the Cburt. 

3. That, under date of the 23rd day of March, lj934, a ten¬ 
tative proposal on the part of William A. Moore, George E. 
Moore, Kate Woodworth and Sarah Randolph, children and 
sole prospective distributees of the estate of decadent, was 
made to your trustees, which, as thereafter supplemented, 
was signed by said parties under date of the 2pth day of 
March, 1934. This tentative proposal, as modified, formed 
the subject matter of an extended conference between the 
trustees and the attorney for said William A. Mocjre, on the 
31st day of March, 1934, with the result that the 'same was 
further modified and rewritten and signed by said four 
parties and delivered to your trustees, dated the 2nd day 
of April, 1934; and, being advised that early actibn by the 
Court is desirable if the application of said prospective dis¬ 
tributees is to be availed of and, agreeably to the statement 
made by this trustee to the Court to the effect that) it would 
be considered proper to submit to the Court anp offer at 
private sale which might be received in advance of the 
advertisement of the Seventh Street property, said pro¬ 
posal is herewith submitted for consideration and appro¬ 
priate action by the Court, together with copies of the let¬ 
ters of this trustee to Messrs. Thomas F. Burke, as attor- 
nev for the widow, and Milton Strasburger, attorney for 
Mr. William A. Moore, being the attorney who prepared 
said proposal, and their respective responses thereto, 
marked Exhibits “A”, “B”, “C” and “D” 

104 4. That in connection with such consideration, the 

attention of the Court is respectfully invited to the 
whole, or such pertinent parts, of the record as may be 
deemed pertinent by any party in interest and including 
the following matters partially shown by such record, to 
wit: 

(a) The findings of the Special Master in his first report 
to the effect that the four children of the decedent who 
have joined in the proposal are, in practical effect, the sole 
distributees under the residuary clause, sub-paragraph 
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“(c)” of Item Third of the will of decedent, and to the 
schedules showing the items against each such child appro¬ 
priate, first, for consideration in working out the equaliza¬ 
tion among them as specified in said clause, and also the 
items thereof, deemed otherwise enforceable against such 
distributees, appropriate for use in the character of account 
with the widow, found proper to be made by paragraphs 
80 to 84, both inclusive, of said report, as ratified by the 
Court on July 15, 1932. 

(b) The statements contained in paragraph 5(b) of the 
last previous separate report of this trustee with reference 
to actual or alleged claims against distributive shares of 
distributees severallv to the extent of varving amounts, as 
to which this trustee stands ready to produce such notices 
as have been lodged with him as one of the trustees. 


(c) The evidence of election on the part of the widow, 
as filed in Equity Cause if 54,626, as consolidated with this 
cause #50,473, for commutation of dower in said Lot 23, 
Square 440. 

(d) The record in Equity Cause #49,994, filed by de¬ 
cedent prior to his death, as the owner of undivided five- 
eighths interests in the property at the northeast corner of 
V and 2nd Streets, Northwest, to sell for purposes of par¬ 
tition, in which it is assumed the widow would receive com¬ 
mutation of dower. 




105 (f) Among the assets of the trust estate at the 

time of the closing of the District National Bank 
was the sum of $2,265.73, in special account, the same be¬ 
ing the amount remaining of the proceeds of sale of 2121 
2nd Street, Northwest, after the payment through counsel 
for the widow of her commutation of dower thereon. This 
fund remains in the hands of the Receiver of that bank, 
although 55% thereof is regarded as available in cash in 
the event that no contest is to be made of the right of the 
Receiver to hold the balance as funds of ordinary deposi¬ 
tors. (55% of this fund was embraced, probably, in the 
estimate of Mr. Strasburger of available cash funds not 
necessary to meet current bills of the trusteeship.) 

(g) The only debt of decedent which has been adjudged 
to be payable out of the proceeds of the real estate of de¬ 
cedent is that due the Seventh Street Savings Bank, amount- 
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ing to the principal sum of $7,000, with interestj thereon 
from May 1, 1929, at 6% and $427 costs in consolidated 
Equity Cause, or $9,527 to May 1, 1934, besides costs in 
the action at law by the Bank against the executor, and pos¬ 
sibly other minor items of cost. 

% 

(h) With the exception of minimum commissions under 
the rule on three sales of real estate (two of which of land 
bought in by the trustees under orders of Court for the 
benefit of the executor), no compensation whatsoever has 
been received by the trustees under the will, a^ substi¬ 
tuted, since their appointment on January 7, 1930. j 

(i) There remains undetermined and unpaid the amount 
of counsel fees which may appropriately be allowed to the 
attorney for the plaintiff in this cause, through winch this 
equity court assumed jurisdiction over the trust created by 
the will of decedent, appointed substitute trustee^ under 
such will and has, for more than four years, supervised 

both the execution of the trust and the administra- 
106 tion of the personal estate of decedent. 

(j) A detailed account of the trustees from the 
time of their appointment to February 25, 1933, is attached 
to the Fourteenth Report of the trustees; and the funds 
coming into their hands subsequent to this report amount 
to slightly less than $4,000, or thereabouts. 

5. Without undertaking to suggest to the Court [lie fair 
valuation of the various properties embraced in the pro¬ 
posal, in contemplation of the ultimate interests, either of 
the widow or of said distributees under the will, thlis trus¬ 
tee has no reason to expect that the properties, a^ listed 
in the proposal, would elicit a better price at public offer¬ 
ing than is named in the proposal, and this trustee still 
believes that the best obtainable price can alone be had 
through continued efforts to market the property at private 
sale, and without a continuance of effort to sell on the part 
of those concerned in a manner at cross purposes ^nd cal¬ 
culated to chill, rather than to steady, such concerted effort 
as might be made; but it is not believed to be of interest 
either to the widow or the distributees that the cointinua- 
tion of the trust, in so far as the ownership of the jland is 
concerned, should be prolonged. 

6. In view of the terms of the will, the confirmed reports 
of the Special Master with reference to the rights of the 
widow in the proceeds of sale, at least of the Washington 
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properties, the age of the widow, the complex status of the 
interests and, obligations of each of the said respective dis¬ 
tributees, it is regarded by this trustee to be of the utmost 
importance that a definite valuation should be placed upon 
the properties, if practicable, acceptable to the widow and 
agreeable to said distributees alike, on which valuation such 
distributees may be allowed to purchase and take title to 
the properties, subject to such security against the 
107 whole or parts of the Washington properties as may 
be requisite and necessary to secure, pending settle¬ 
ment, any possible sums which may be required of the dis¬ 
tributees, either as beneficiaries under advancements or as 
purchasers, in order to take care, in a practical way, of any 
and all sums necessary to be paid in addition to what is 
supplied by the cash payment to be made to the trustees, 
and such funds as may be available in their hands or in the 
hands of the executor, with which to meet obligations neces¬ 
sary to be paid in connection with the consummation of the 
transaction and the winding up of the estate. 

Wherefore and because of the premises, this trustee re¬ 
spectfully recommends to the Court as follows: 

1. That a time may be set, at which all the parties con¬ 
cerned may be given opportunity to be present, preferably 
in chambers, for consideration and discussion of the mat¬ 
ters involved from all aspects; 

2. That if, in the opinion of the Court, the proposal shall 
be otherwise acceptable, the approval of the Court be made 
subject to the giving to, or the retention by, the trustees of 
such security as may be specified by the Court agreeably 
to paragraph 44 6’’ of this report; and 

3. That, if the proposal is not acceptable as presented, 
or there are difficulties with reference to such qualified ap¬ 
proval, the parties concerned be encouraged to work out 
some modified plan which may be found acceptable to the 
Court and best calculated to enable the ultimate distributees 
to expedite the settlement of the estate and, at the same 
time, safeguard themselves and the widow against losses 
incident to either a public sale or an undue prolongation 
of existing conditions. 

Respectfullv submitted, 

GEORGE H. LAMAR, 

Co-Trustee. 
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108 District of Columbia, to wit: 

George II. Lamar, being first duly sworn, deposes and 
says that he has read the foregoing report by j him sub¬ 
scribed, and knows the contents thereof, and thatjhe verily 
believes the facts therein stated to be true. 

GEORGE H. L^MAR. 

Subscribed and sworn to before me this 6th dav of April, 
1934. 

[seal.] ELIZA W. MERRILL, 

Notary Public, D . C. 

Proposal. 

Washington, D. C., April 3, 1934. 

Messrs. George II. Lamar and Walter C. Baldersjon, 
Trustees in Equity Cause No. 50,473, 

Washington, i). C. 

° 7 | 

Gentlemen : 

We, the undersigned, being four of the heirs at} law and 
devisees under the last will and testament of John A- Moore, 
deceased, hereby offer to purchase all of the real property 
belonging to said Estate and hereinafter described, for the 
sum of $45,000.00, upon the following terms: $17,000.00 in 
cash at the date of conveyance, and the balance to be repre¬ 
sented by our joint and several promissory note or notes, 
bearing interest at six per cent, payable three years after 
date, with interest payable annually, secured by a first deed 
of trust against the following parcel of real estate: 

The undivided five-eighths interest of John A. Moore, De¬ 
ceased, in what was formerly known as parcel lOj/16, and 
now knowm for purposes of taxation and assessment as Lot 
828 in Square 3120, improved by premises Number 157 “V” 
Street, Northwest. 

Vendees also agree to execute and deliver to the Trustees 
an equitable assignment of the proceeds of sal^ of said 
undivided interest as further security for the deferred pur¬ 
chase money. 

The several parcels of real estate included in t|liis offer 
of purchase are described as follows: 

7—6307a 
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109 (1) Lot 23 in Square 440, improved by premises 

Xos. 1909, 1911 and 1913 Seventh Street, Northwest, 
and No. 638 Florida Avenue, Northwest. Purchase price, 
$32,000.00. 

(2) The undivided five-eighths interest of John A. Moore, 
Deceased, in what was formerly known as parcel 107/16, 
and now known for purposes of taxation and assessment as 
Lot 828 in Square 3120, improved by premises Number 157 
“V” Street, Northwest. Purchase price, $5,500.00. 

(3) Parcel of real estate situate in Montgomery County, 
Maryland, consisting of about three acres of unimproved 
land, more or less, situate on the east side of the pike 
leading from Washington to Brookville, more particularly 
described in a deed from Rosa M. Graeves and husband, 
dated May 20, 1925, and recorded among the land rec¬ 
ords of Montgomery County in Liber 374 at folio 186, im¬ 
proved by two-story frame building. Purchase price, $3,- 
500.00. 

(4) Six parcels of land in Prince Georges County, Mary¬ 
land, all situate in Section 2 of a subdivision known as 
Hvattsville Hills, in or near the town of Hvattsville, Marv- 
land, improved by dwelling houses and more particularly 
described in a deed from J. Alfred Moore and wife to John 
A. Moore, dated September 18, 1928, recorded among the 
land records of Prince Georges County in Liber 332 at 
folio 83, subject to incumbrances aggregating $S,850.00. 
Purchase price, $4,000.00. 

The title is to be free of incumbrances, except as herein 
mentioned. Rents, taxes, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of trans¬ 
fer, with the exception of taxes against Parcel 107/16, as 
to which no adjustment of taxes shall be made. Taxes, gen¬ 
eral and special, are to be adjusted according to Certificate 
of Taxes as issued by the Collector of Taxes of the District 
of Columbia, and the Collectors of Taxes of Prince Georges 
County and Montgomery County, Maryland, except as to 
said Parcel 107/16. 

Examination of title, conveyancing and all recording 
charges are to be at the cost of the purchasers. The vendors 
shall execute usual Trustees’ deeds, and shall ii.elude the 
widow’s dower rights. 

This offer is subject to the approval and ratification of 
the Court, and the purchasers agree to comply with the 
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terms of sale within thirty days from the final approval 
by the Court, or as soon thereafter as report on title can 
be secured if promptly ordered. In the event of the de¬ 
struction of any of the buildings by lire prior to the convey¬ 
ance by the Trustees, the vendees shall have the right to 
withdraw this offer of purchase or to have proper adjust¬ 
ment made to cover such damage or loss. 

Witness our hands this 2nd day of April, 1934. j 

WILLIAM A. MpORE. 
GEORGE E. MOORE. 
SARAH RANDOLPH. 
KATE WOODWORTH. 

! 

110 Exhibit “B”. 

April 4 , 1934. 

George H. Lamar, Esq., 

Trustee, Equity Cause No. 50473, S. C. D. C., 

Washington Building, 

Washington, D. C. | 

Dear Mr. Lamar: 

I 

• # * * # # j # 

i 

As vou know, I have tried for years to obtaih a fair 
settlement of the interest of the widow in this estate, all 
of these efforts having been for naught; but whether or 
not anv arrangement could ultimatelv be entered into under 
which the children of the decedent could acquire [the real 
estate, or any of it, now held by the Trustees under 'the will, 
it would seem to us that the fair thing to do is to follow 
the mandate of the Court and advertise the 7th Street prop¬ 
erty for sale at public auction and submit any bid ofj a pros¬ 
pective purchaser to the Court, together with any!private 
offer of the children for the purchase of this real estate, 
in order that the Court and interested parties in this cause 
might have some definite evidence of the fair market value 
of this property at this time. 

Very truly yours, j 

THOMAS F. BuftKE. 


TFB :MC. 
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Ill Exhibit “D”. 

Milton Strasburger, Attorney and Counsellor at Law, 
1518 K Street Northwest, Washington, D. C. 

April Five, 1934. 

Messrs. George H. Lamar and Walter C. Balderston, 
Trustees in Equity No. 50,473, 

Washington, D. C. 

Gentlemen : 

Mr. Burke’s letter of April 4, 1934, has been exhibited 
to me. 

In the first place, it is to be observed that the rights of 
the widow are fixed by the decree of Court, and these rights 
cannot be divested by any act of the parties. Whether the 
properties are sold to the four heirs or to a stranger, the 
widow will necessarily receive her share of the real and 
personal estate. 

The estate cannot be closed, however, until all of the 
properties are sold (see first report of Mr. Williams, Special 
Master), and lit is for this reason that the four heirs have 
made the offer of purchase under consideration. 

The prices offered for the properties are fair and rea¬ 
sonable. 

The highest offer heretofore received for the Seventh 
Street properties was $33,700.00. This was on November 
4, 1931, when they were offered by the Trustees at public 
sale. Since that time repeated efforts have been made by 
the Trustees without result. The real estate market todav 
is poorer than it was in 1931, and the rents have decreased 
since that date. 

It is quite apparent that it would be impossible at this 
time to sell the undivided interest in the Second Street 
property, and also improbable that the Maryland proper¬ 
ties could be sold. 

A forced sale of the Seventh Street properties would re¬ 
sult in a great loss to the heirs, and would not speed the 
final settlement of this Estate. 

Acceptance of the written offer of the four heirs, on the 
other hand, will result in producing sufficient funds to pay 
all of the debts of decedent, and will afford a basis for 
adjusting the rights of all parties. 
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The Trustees now have in hand approximately $1,500.00. 
They would receive $17,000.00 in cash from the s^ile of the 
properties. They would be enabled to pay the judgment of 
the Seventh Street Savings Bank, the fee due the Special 
Master, Trustees’ fees for making the sale, the widow’s in¬ 
terest in the Seventh Street properties, and all oilier obli¬ 
gations of the Estate. 

******* 

Very truly vours, ! 

MILTON STRASBURGKR, 

A tty. for Wm. A. Moore. 
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Memorandum of Court. 

Filed April 11,1934. 


The report of the Trustee filed April 7, 1934, appears to 
be, in effect, a petition for instructions. As suefi notice 
should be given the parties interested so that the\i can file 
answers, if they so desire, and the matters involved! set for 
hearing. 

BAILEY, J. 

Objections of William A. Moore to Report of Walter C. 

Balderston, Trustee, &c. 

* 

Filed May 24, 1934. I 


Now comes William A. Moore, one of the heirs a}id devi¬ 
sees of John A. Moore, deceased, and objects to ^he said 
report and to the ratification of sales therein reported, upon 
the following grounds, to wit: 


(1) The said report was made by one, only, of the Trus¬ 
tees, and without conference or agreement with his co- 
trustee. 

(2) The said report fails to take into consideration the 
offer of the four heirs of John A. Moore, deceased, jto pur¬ 
chase the property at a price greater than that obtained at 
the auction sale. 
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(3) The said offer of the heirs provides funds sufficient 
to pay all debts, fees, commissions and costs, and the heirs 
should be given preference over strangers. 

(4) The prices obtained at the auction sale were not fair 
and reasonable. 

(5) The offer of the heirs is accompanied by a stipulation 
compromising and adjusting the claim of the widow 

113 of John A. Moore, deceased, and its acceptance will 
terminate this litigation, while the sale reported by 
the Trustee will necessarily result in protracted litigation 
and accounting, and will indefinitely delay final settlement 
of the said Estate. 

MILTON STRASBURGER, 
Attorney for William A. Moore. 

Exceptions to Walter C. Balderston 1 s Separate Report of 

Alleged Sale. 

Filed Mav 28,1934. 

W 7 

###••#• 

Now comes the plaintiff, Kate Woodworth, by Jerome F. 
Barnard, specially appearing as her attorney for the pur¬ 
pose. and excepts to the Separate Report of Walter C. 
Balderston, one of the two trustees herein, filed in this 
cause on the 21st day of May, 1934, on the following 
grounds, to-wit: 

1. Because the precipitate preparation and filing of said 

report by one of the two substituted trustees under the will 

of John A. Moore, deceased, without such conference and 

ioint consideration with his co-trustee as was neecssarv to 
# - * 

the exercise of the discretion conferred by the will through 
the decree of their appointment, was tantamount to depriv¬ 
ing the plaintiff and other beneficiaries of a basic right 
under the trust. 

2. Because, having in hand a copy of the revised pro¬ 
posal of the plaintiff and the other three distributees, with 
proposed stipulation with widow attached, dated May 17, 
1934, and knowledge that the original thereof had been filed 
with his co-trustee, no reference was made thereto in his 
said report and there was appended as an exhibit to said 
report a paper writing, dated May 11, 1934, which had been 
superseded by said later revised offer. 
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3. Because, notwithstanding the punctilious care 
114 exercised, both in the preparation of the | advertise¬ 
ment and the announcements through the Auctioneer, 
to differentiate from an ordinary public sale, the procedure 
by which proposals might be received for submission to the 
Court, without in any way hampering the trustees in the 
exercise of their discretionary powers conferred by the will 
in making their recommendations to the Court, or|the Court, 
in acting upon such recommendations, the report was pre¬ 
pared and precipitately filed by one trustee, as tthough the 
same were an ordinary Court sale under decree for public 
sale, except that the report did say that the sale was made 
subject to the approval of the Court. 


4. Because said report wholly ignored the fact that the 
offer of $32,000 for the 7th Street properties oij the part, 
of the plaintiff and other distributees under the \^ill, pend¬ 
ing before the Court at the time of the outcry and renewed 
since, exceeded by $500 the sum of the highest offers for 
the several parcels composing the same and by ^7,000 the 
other highest offer for the said properties as a wljole. 

5. Because, although the highest proposal for the part of 

the property nearest the corner and with the greatest street 
frontage, is $2,000 less than the highest offer on the pre¬ 
vious offering which was refused bv both the trustees, with 
the concurrence of all concerned, the present proposal has 
been thus precipitately presented for approval by the Court 
to the detriment of all concerned. ! 

I 

6. Because said last highest offer of $15,200, so submitted 
for approval by said report, for the parcel nearest the cor¬ 


ner of 7th Street and Florida Avenue is 


grossly inadequate. 


Respectfullv submitted, 

KATE WOODWORTH! 

Plaintiff, 

By JEROME F. BARNARp, 

Attorney for Plaintiff. 

115 District of Columbia, ss: 

Jerome F. Barnard, being first duly sworn, doesjon oath 
depose and say that he is specially appearing herein as 
attorney for the plaintiff in the foregoing cause ;j that he 
lias read the foregoing exceptions by him subscribed for 
and on behalf of the plaintiff, and knows the contents 
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thereof; and that the matters and things therein stated are 
true to the best of his knowledge, information and belief. 

JEROME F. BARNARD. 

Subscribed and sworn to before me, this 28th dav of 
Mav, 1934. 

[seal.] R. S. HARRINGTON, 

Notary Public , D. C. 

Objections of Sarah Randolph to Report of Walter C. 

Balderston, Trustee , &c. 

Filed May 28, 1934. 

*••#**# 

Now comes Sarah Randolph, one of the heirs at law and 
devisees of John A. Moore, deceased, and tiles this her 
objection to the said report and opposes the ratification of 
the sales therein set forth, for the following reasons: 

(1) Said Walter C. Balderston tiles a separate report of 
said sales without the co-operation of his co-trustee, George 
H. Lamar. 

(2) Said Walter C. Balderston, in filing said separate re¬ 
port, is not co-operating with his said co-trustee in the con¬ 
servation of said estate, as is required by the terms of the 
will under which he is acting as substitute trustee. 

(3) The heirs of said John A. Moore, deceased, 
116 have tiled in this proceeding their offer to purchase 
said property at a higher figure than lias been bid 
for it at said public sale. 

(4) The amount offered by said heirs will be sufficient to 
pay all debts, commissions, fees and costs, and as the bene¬ 
ficiaries of said estate they are entitled to be preferred in 
the purchase of said property over the bidders at said public 
sale. 

(5) That the prices obtained at said sale, particularly 
with reference to premises 1913 7th Street and 638 Florida 
Avenue, Northwest, are inadequate and unreasonable, as 
evidenced bv the affidavits of Isaac E. Shoemaker and Louis 
W. Richardson, filed herewith and as part hereof. 

(6) That the offering of said property on May 3, 1934 
was a proposal for bids to be reported to the court for ap¬ 
proval upon recommendation of the trustees having in mind 
the best interests of all parties concerned. In the absence 
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of the cooperation of such trustees and their combined ap¬ 
proval of said proposals for bids, such proposal^ should be 
rejected. Said trustees are acting as such under; the terms 
of the will of said deceased, and therefore, have a discre¬ 
tion to be exercised and a duty of conserving said estate. 
If said proposals to purchase at said offering are approved 
it will result in a sacrifice of valuable property,| with con¬ 
sequent loss to the beneficiaries under said will, j To show 
the nature of the advertisement for such proposals defend¬ 
ant files herewith and as part hereof a copy of ihe adver¬ 
tisement appearing in the Evening Star. 

(7) That the offer of said four heirs, as filed hcfrein, con¬ 
tains a stipulation with respect to the claim of the widow 
of said deceased, and if the offer is accepted this litigation 
can be terminated and the estate closed, to the ibeneficial 

• ♦ • • 7 I 

interest of all parties interested in said estate. 

FREDERICK G. UMH4U, 
Attorney for Sarah Randolph. 

117 In the Supreme Court of the District of Columbia. 

No. 50,473. Equity. | 

Kate Woodworth 


J. Alfred Moore et al. 

I 

Affidavit of Isaac E. Shoemaker in Support of Objections 
of Sarah Randolph to Confirmation of Report of Sale by 

Walter C. Balderston. ! 

I 

i 

District of Columbia, to ivit: 

I, Isaac E. Shoemaker, on my oath, do depose and say 
that I am a real estate broker and have been such in the 
District of Columbia for 30 years; that I am familiar with 
property values in said District; that I have examined and 
am thoroughly familiar with lot 23 in square 44(j), in the 
District of Columbia, improved by premises 1909, 1911 and 
1913 7th street, Northwest, and 638 Florida Avenud, North¬ 
west: that I make this affidavit with particular reference to 
premises 1913 7th street and 638 Florida Avenue* North¬ 
west ; that said property is improved by two-story store and 
dwelling, fronting on 7th Street and running back to Florida 
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Avenue; that the price of $15,200 offered for said property 
at the auction sale on May 3, 1934, is extremely low and 
is not commensurate with the value thereof; that because 
of its location in close proximity to the corner of 7th and 
Florida Avenue, with entrances both on 7th Street and 
Florida Avenue, I verily believe said property to be worth 
at least twenty five thousand dollars. 

! ISAAC E. SHOEMAKER. 

Subscribed and sworn to before me this 25 dav of Mav, 
1934. 

[seal.] LAFAYETTE FRANKLIN, 

, Notary Public, D. C. 

118 In the Supreme Court of the District of Columbia. 

Equity. 50,473. 

Kate Woodworth 
vs. 

John Alfred Moore et al. 

Affidavit of Louis W. Richardson in Support of the Objec- 
jections of Sarah Randolph to Confirmation of Report of 
Sale by It ’alter C. Balderston. 

District of Columbia, To wit: 

I, Louis W. Richardson, on my oath, do depose and say 
that I am a real estate broker and have been such in the 
District of Columbia for 25 vears; that I am familiar with 
property values in said District; that I have examined and 
am thoroughly familiar with lot 23 in square 440, in the 
District of Columbia, improved by premises 1909, 1911 and 
1913 7th Street Northwest, and 638 Florida Avenue, North¬ 
west; that I make this affidavit with particular reference to 
premises 1913 7th Street and 638 Florida Aven/e, North¬ 
west; that said property is improved by a two-storv store 
and dwelling, fronting on 7th Street and running back to 
Florida Avenue; that the price of $15,200 offered for said 
property at the auction sale on May 3, 1934, is extremely 
low and is not commensurate with the value thereof; that 
because of its location in close proximity to the corner of 
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7th and Florida Avenue, with entrances both oi^ 7th Street 
and Florida Avenue, I verily believe said property to be 
worth at least twenty five thousand dollars. 

LOUIS W. RICHARDSON. 

Subscribed and sworn to before me this 25th dav of Mav, 
1934. j 

[seal.] LAFAYETTE FRANKtlN, 

Notary Public, D. C. 

Note. —Copy of advertisement hereto annexecjl, same as 
copy found at page 46 of this record. 


119 Supplement to Exceptions to Walter C. Bdlderston's 
Separate Report of Alleged Sale, j 

Filed May 31, 1934. j 


Now comes the plaintiff, Kate Woodworth, by Jerome 
F. Barnard, specially appearing as her attorney for the 
purpose, and supplements her exceptions to the! Separate 
Report of Walter C. Balderston, one of the tw<^ trustees 
herein, filed in this cause on May 21, 1934, in the following 
particulars: 

On the day of the sale by way of offering, pursuant to 
advertisement, to wit, May 3, 1934, it was quite cloudy and 
threatening the entire day, and especially during the late 
afternoon and approaching the hour of the offering; that, 
during the entire offering of the several properties in¬ 
volved, there was a light drizzle. For these reasons, it is 
respectfully submitted that the inclement weather consti¬ 
tuted an irregularity with respect to such offering, the 
extent of the effects of which cannot be estimated but it is 
believed to have been substantial, especially with reference 
to Parcel No. 3, nearest the corner of 7th and Florida 
Avenue, the bidders for which were only two, and| it is not 
known what spirited bidding might have been produced 

bv a clear or fair dav. 

+ * 

Respectfullv submitted, 

KATE WOODWORTH, 

Plaintiff, 

By JEROME F. BARNARD, 

Attorney for Plkintiff. 
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120 Answer to Petition of Lawrence J. Heller. 

Filed May 31, 1934. 

• *••••• 

The answer of George H. Lamar, one of the Trustees 
under the Last Will and Testament of John A. Moore, de¬ 
ceased, as substituted bv decree of the 7th dav of Januarv, 
1930, to the petition of Lawrence J. Heller filed herein, 
answering the same, says: 

1. That lie denies that the public offering for proposals 
subject to the approval of the Court, as made on the 3rd 
day of May, 1934, constituted a public sale subject to the 
confirmation of the Court, and refers to the advertisement 
itself for the contents thereof. He admits that the said 
petitioner made the highest proposal obtained at said pub¬ 
lic offering for the part of Lot 23 in Square 440, to which 
the petition refers, and that he made a deposit with the 
Trustees of $250, but says that the same was subject to 
the limitations of the advertisement for such proposal. 

2. Answering the second paragraph, this Trustee says 
that objections have been made to the offer of petitioner, 
both by this trustee in his separate report and other par¬ 
ties in interest, and to which special reference is hereby 
made for the contents thereof. 

3. Answering the third paragraph of the petition, this 
Trustee says that, as hereinbefore. more particularly set 
forth in the separate reports of this Trustee, the particular 
parcel embraced in the offer of petitioner is particularly 
valuable, and not a property whose value can well be tested 
by public offering, and it affirmatively appears by excep¬ 
tions on the part of the interested parties that the price of¬ 
fered by petitioner is grossly inadequate. Furthermore, 

there was pending at the time of the offer an offer on 

121 the part of distributees under the will for the prop¬ 
erty as a whole, embraced in Lot 23 in Square 440 

that exceeded the sum of all the offerings therefor by $500; 
and the intendment of the will, as construed by this Trus¬ 
tee, was to repose in the Trustees a discretion in the mar¬ 
keting of the real estate whereby and whereunder same 
would be sold to the best interests of the ultimate distrib¬ 
utees of the decedent; and the restrictions contained in 
the decree appointing substituted trustees to the approval 
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by the Court was further intended to safeguard the dis¬ 
position of the real estate of decedent against thfc applica¬ 
tion to such disposition of the technical principles sought 
by petitioner to apply to what was not a public sale, but a 
public offering, pursuant to motion on the part of tjhe widow 
for a public advertisement, which was supplemented by a 
statement attached to the report of the first proposal by this 
Trustee to the effect that such public advertisement might 
test the state of the market, and said widow, through her 
said counsel, is not now opposing, but is favoring* the dis¬ 
position of the property on the offering, as revised, but 
upon the same basis of consideration for the property as a 
whole, but in such a manner as to give such distributees and 
the widow the benefit of the effect of the depression on the 
state of the market. 

4. Answering the fourth paragraph, this Trustee says 
that the matter is now presented in a manner in which the 
Trustees have submitted the case to the Court for its ac¬ 
tion, in the light of the recommendation made, and with full 
discretion on the part of the Court to approve Or disap¬ 
prove anv offer made on the 3rd day of Mav, 1934. 

GEORGE H. L4MAR. 

122 District of Columbia, ss: 

I 

I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed, and know the contents thereof; 
that the facts therein stated as of my own personal knowl¬ 
edge are true, and those stated as upon information and 
belief I believe to be true. 

GEORGE W. LA,MAR. 

i 

i 

Subscribed and sworn to before me this 31st day of 
May, 1934. 

[seal. ] ELIZA W. MERRILL, 

Notary Public, D. C. 

I 

Designation of Record on Part of Trustees. 

Filed August 17, 1934. 

#»**### 

The Clerk will please include the following in the record 
on Lawrence J. Heller’s appeal from the decree of June 
13, 1934, passed in this cause: 


no 
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1. Decree of July 23, 1930, granting leave to plaintiff to 
amend, Equity minutes 138, page 154; 

2. Amendments to original bill tiled July 24, 1930; 

3. Order of Reference to Special Master, dated October 
9, 1930, Equity minutes 138, page 407; 

4. Paragraphs numbered 80 to 88, both inclusive (pages 
53 to 58) of First Report of Special Master, filed March 
31, 1932; 

5. The following extracts from plaintiff’s exceptions to 
First Report of the Special Master, to wit: on first page in¬ 
sert first two lines of first exception; also all of eighth ex¬ 
ception ; 

6. The decree of July 15, 1932, minutes 146, page 

55. 

123 7. Amended bill in Equity Xo. 54,626; 

8. Order of reference in Equity Xo. 54,626 to 
Special Master, of May 11, 1933, Equity minutes 148, page 
421; 

9. Paragraph 47 (pages 25, 26) of the Report of the 
Special Master, under said reference of May 11, 1933, tiled 
in Equity Cause Xo. 54,626 June 10, 1933; 

10. Report of George H. Lamar Trustee, filed February 
21, 1934, exclusive of exhibits; 

11. Report of George PI. Lamar, Trustee, filed April 7, 
1934, with exhibit “proposal”, last paragraph of Exhibit 
“B” and that part of Exhibit “D” down to and including 
the first paragraph of second page but excluding “4-e” and 
balance of exhibits; 

12. Memorandum opinion of Justice Bailey, of April 11, 
1934; 

13. Exceptions and Supplemental Exceptions of plaintiff 
Kate Woodwofth, filed May 21 and 28, 1934, to Separate 
Report of Walter C. Balderston, Trustee, filed May 21, 
1934; 

14. Exceptions of defendant William A. Moore, filed 
May 24, 1934, to said Report of Walter C. Balderston, 
Trustee; 

15. Exceptions of defendant Sarah Randolph, with ex¬ 
hibits thereto, to said Report of Walter C. Balderston, 
Trustee; and 

16. Answer of George H. Lamar, Trustee, filed May 31, 
1934, to the Petition of Lawrence J. Heller. 

GEORGE H. LAMAR, 


Trustees in Equity No. 50,473. 
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Counsel for the appellant Lawrence J. Heller Objects to 
the inclusion in the record of the documents mentioned in 
the aforesaid designation of record, upon the ground that 
they are immaterial and not essential to the disposition 
of the appeal, in that they do not aid the Court in deter¬ 
mining the legal question the appeal presents,' namely, 
whether the Court erred in the manner set forjh in the 
assignment of errors filed in this cause, and in sigjning this 
stipulation he reserves to the appellant every right given 
him under Rule 5 of the Appellate Court to petition 
124 that court to tax the cost of including si^ch docu¬ 
ments in the record against the appellees. 

GEORGE C. GERlfMAN. 

Aug. 13/34. 

Order Extending Time to File Record. 

Filed Sept. 7, 1934. 

Court of Appeals of the District of Columbia, April Term, 

1934. ! 

Original No. 2339. j 

I 

Equity. 50473—54626. j 

Lawrence J. Heller, Petitioner, 

vs. 

George H. Lamar, Trustee, et al. 

On consideration of the petition for extension of time 
to file the record in the above-entitled cause, it is ordered 
by the Court that the time be and it is hereby extended to 
and including September 25, 1934. 

Per Mr. CHIEF JUSTICE MARTIN. 

Aug. 30, 1934. 

A true copy. Test: 

HENRY W. HODGES, j 
Clerk of the United States Court of Appeals 

for the District of Columbia, 

By MONCURE BURKE, 

Deputy .! 
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125 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 124, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause Xo. 50473 in Equity, wherein Kate 
Woodworth is Plaintiff and John A. Moore, Jr., otherwise 
known as J. Alfred Moore, Individually and as Executor 
and Trustee, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe inv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

BvCHAS. B. COFLIN, 

Clerk , 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. G307. Lawrence J. Heller, Intervener, Appellant, vs. 
George H. Lamar, Trustee, et al. United States Court of 
Appeals for the District of Columbia. Filed Sep. 14, 1934. 
Henry W. Hodges, Clerk. 
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